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J. J. 

DISSERTATIONIS ACADEM. |,„„^^^ 

RECUPERATIONE BELLIC A.^;E^^^^ 

PROOEMIVM. 
/£viunt in fua vifcera Regcs , & alia quavis Im- pro». 
perii glorii prspotentcs , dum belli & pacis dua- ^^^^ 
bus Legibus, tanquam telTuliSy ludunt* non pro« 
,ut vel neccflTitatis Juditia illud extorquec , vel 
hanc commendat humanitatis gratia \ fcd pro- « 
ut forscecidit, ex impotcntis animi vcl coccofurore, vei 
imbclli dcfidia, projc6ta. Vix tyrannicz Dominationiscri* 
minationeexcmtosvidcas, facilepocnamdaturos> veifuo^ 
fuorumque cxcidio»& qui,bellorumagitati ludibrio. fccu- 
IX pacis otia, intcmpedi va virium fuarum confideotia fpcr- 
nunt: &qui,pacisfiduciafcpulti,fcralcm bcllorum dctrc^ 
d^antalcam, quam hodis ambitioindcciinabili fato obje- 
Ot^i. Immanitatiscquidcm fcquzdam prodit imagoiniis, 
qui Rcgni cupidicatc ad contcrendos alios confluunt^ fc^ 
in illis , quos fola dilatandi Impcrii libido in bclloruai 
acicm armat &cducit : quiconcupifcunt,quc non capiunt: 
quibus exomniumfatietatcfamcscxfurgit, ut, quo plura 
habcnti acriusquznonhabcnt» cupianc: quoduriquon- 
dam Scythici Lcgati Alcxandro M. ica & nuncoptimo jure 
podumus exprobrare iis>qui ambiciofo ii\o dominandi afFe- 
du pluribus terris fatales hadlcnus extiterunt ; nullatenut ^ 
vcro in his , quos ida hodium crudclitas • vel latrocinandi 
ufurpata hcencia difcrimini armorum fubmittit , quzin- 
jude fumta C manibus hoftilibus pudor non excutit, aci- 
ycrfaepam ;cmpc(livc fu^cnda imperat» &impcraufu]t 
' ' A I fuUit 
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fulcir visipfa juditix» vicx noflrxinnoccntiam» aut bono- 
lumnoftrorura juftc parram pofleflioncra, promifcuse cu- 
jusquc lubidini cxpoflta nolcntis. Nituntur hoc nomine 
juflitia fui bclla, & dcfcnfiva, & oflxnfl va, rcrum iniq; prx» 
rcptarum, jurium violatorum, damnorum datorura, aflcr- 
tiva,rcparativa. Quorum utriqucfpccicl cum, & ab oricn- 
tc, 6c ab occidcntc, intcntos animofo fpiritu hadcnus vidi- 
inus^&adhucdum vidcamus tot S. R. Impcrii Hcroes> tan- 
to prxpotentium hoflium foedifragoimpctu » tanta cxa- 
ftionum &occupationura immcndtatCy tantain totinno- 
ccntcs farvitia> fiiis cxcitos fcdibus> & vcl fanguine fuo Pa- 
trix libcrtatcm & intcgritatcm rcdcropturos: NosinMu- 
farum caflris hadcnus miiitantcs noluimus> alto laflaras 
otio, in flnumrcponcre manus> tcntaturiquoquc an,quo 
perrumpant arma viftricia, & calamo pcttingcrc Uccat» 
Tcl ultra, ncfui prctiocxcidat, quod vulgo jaditatur: 
Ef/ toga marte prior^ calamus viSlricihus armis , 
^Hitnon armatiueuntj vincerefcripta cjueunt ! 
Tcmporiitaqucinfcrvircvolentcs/in djfccptationis alcam 
adduximus Recupbrationem Bellicam, intcjux 
hojlium occupationis , & detentionis pedijfequam & correcli^ 
vam» inquircntcSf quidcircacam luris tcnor, quid foriob- 
fervantiahabcat. Enatum hocquicquid cft, mcdios intec 
bellifurorcs, & vicinix, proh dolor.^ funeflosinterigncs: 
cxplicatumque cx juris intercives in judiciis fcrvatijufli- 
tia & analogia , quotics prascinm confldcratum hoc bel- 
li )us jufto rigidiusapparcbat: ut fedatiore animo, quam 
praefcnsfcrt tcmpus, accipiatur,optamus. Siquid forrcan 
inibi occurrit innoccntius pofltum, quod fcroccs hujus 
feculi mores efl^cratius tencnt» id tamcn capropter retra- 
Aare nolumus. Mctimur ctcnim jura (ui valorc, fui zfli. 
inio^ dcfcndant alii vagam fa£torum liccntiamcx promi- 
fcus impunicatis abufu. 

TRACTA- 




TRACTATIO. 7««.,;^ 

Thesis I. ' ^J^* 

Il£^ior«intratefminosconAri£l2tfa£lationis LfgcSrdilu- Tcrmino*' 
cidiorcm tcrminorum cvolutioncm^fi qua opus cft,cx rcru ^^JJJj™. 
cxplicalafcriccxpc^larc, tclamqucabipfaobjc^li dcfini- hh omijsi» 
tioncprotinusordiri jubent. Eflnobishjcloci Recupe- ji^tlm 

RATIO BELLICA, miQUit HOSTlUM OCCUPATIONTS ET DETENTIONIS •^hihtt^ 

conRECTivA, nilaliud,quam Adluscxccutionis&apprehcnfio- aV*- ■ 
nis Dcllicae, quoin polkflioncm & potcftatcm noftram, fi. onem 
vc pcr fc, fi ve pcr iqui valcns, rcponun tur, qux fa^lo hofti- 
Ji, contra Jus fasquc,indenobiscrepta,dctenta,vcl ali^sin* 
terccpta dcprchcnduntur. 

11. 

Exhk rci delineationc facili ncgotioconjiccrcdabitur, quam &indt 
noncxprofcfrohic fimusoccupali circaca, circa quaf quoquc non f*''*^*'»»»*^ 
miniis rccupcratrix bcllimanus virtutcni fuam cxfcrcrc f0let,& pro- 
pitiojurcpoteA: intcIIigc,qu.T iii mcdio jufli bclh Hatu, natufocic- 1'^!'^!^ 
tatis hum.ina? adtu jim utrinque plurinia cx partc, ut folct, dilToIutap, ' 
cffc£Vu inter rcs nullius rcpubntur, & dominio quafi vacua, cisin- 
dubic&omnijurc ccdunt, qui , mediantc jufta captivitatcbcIlicS , omnimod*' 
tanquam lcgitimo acquircndi modo , vid. Grot. dc J. B. & P. acqui/Ttaia 
€, t. §. 2, primieorum ponemonem na^i funt. /. /.$. i.f.de P. Tm V"^'' 
/. /. §. /. de A. R. D §. /7. /. de R. D. fecuram utiquc, & taIcm,tqucB 
altcrum a fpc rccupcrandi probabili circludat, fccuiidiim non tantiim dijftritHP 
juiaCiviiia, l.s.i.f.f.decap:.&poftli7^.Ccd & Gentium. Grot.<^./. Q^indo 
§.S. ubf &adcontrariarefpond;t: Cuirc£lius album calculum ad- ^fscapta, 
jicit ExcslL-nti{?. Dn. Kulp is, in Collcg. Grot. add. l. p. iso. non ob- *^S"»"fuc 
/lantibus,quicD!i.2iegI.4^<^./. dubiamovct. Hc^cetcnim vi j«. ^^y^^ 
flaablatadicuiHur, &iiideh6cmigis jurcvit^lorijccum notabililfoc ciVia' 
ciFeclu acquiljta, utncc intcrna juiltia po/Ticlcns ad rcflitutioncm i^ ' ' 
cjus icn:f.nur vid. infr. thcs. 20. tk prior Dominus, vd in/huratS Ccntfuni. 
pacc, dcfupcr injudiciocontrovcrfiimmovcns, contra aJicgantcm R-atio^ 
folummodo & probantcni bc.'Iica: occupationis titalum, vi^^loriam 
fibi.I;oc minus uiio modo fpcrarc £oJit. Dn. Pufcnd, Uc UN.&G. 
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\t)f, S' c. 6. $. 2^, Conf. Vultcj. tn Conf. Marpnrg. vol. Conf.^t, num. 
W./^f. Add. jusLubcc.//i.-f.m./. art.io. exfcitis vcrbisita difpo- 

ncns: ^IB.inn cincr im offcncn.KrU3C unfcrctnc^/)crrcnSiU>nIciu 
cfwa^ 3C»inncf/unbfofcb©iifvcncincmrtn6crntcr3craubcf/ oDcr 
jtpot^UnangcrvrocftcntDir^/ fo i(! t<r .Krieac^manit; ttann er fofcftcs 
mif cf(icl)cnfcincn(SvicfgcfclIcn bcttJCifcn fan/ na[)cr tabct) jublct* 
bcn/t)annt)crjcni3C/ tt>cldbcr&icanfvracbC3Cff)an. Cumitaqucbcl- 

licae rccupcrationis ingcncrc duplcxquafi, abohjcUo dctur fpccics: 
aliancmpc,qu2ercrumcftab Iioftc/« bcllojfijlj jftfte ocQupzUrumy alii 
in bcllo injfifto injuJHr & inicjue occupatarum & dctcntarum, hanc pro- 
pric, tanquamquae novitcr movcndo& fufcipicndo bcl/o, caufani 
jurtam fublkrnit, pronoflraetrachtionis matcria fclcgimus,non ta* 
/ncn hoc ipfo in totum illam cxcludcntcs,aut prohibcntcs, quo miniis 
anoflraadaliam , &contra, validumflruaturargumcntum: quod& 
non fcmcl a nobismctipfis hic fadum apparcbit, quoticsfcil. pro- 
ptcr idcntitatcm raiionis fc inviccm compatiuntur. arg.l, ^2, ff. ad 
L.jiqHil. aut faltcm propmsafc inviccmabfunt. 

III. 

Rccupcrationis bcllicx rcrum iniquc dctcntarum 

ut aliqua habcatur divifio,vidctur commodc ca a/Iignari poffc^^^» ad- 
jnnSlotemporis: undc aliadici mcrcbitur inftantanca,momcnta« 
nca, antcvcrtcns tutam hoftium intcrccptioncm & pofle/rioncm, 
rc nondum inpraefidia hoftilium ftatioimmpcrdufta , autmanfuris 
munitionibus fatisincIus?,autobfcfsai Alia Procraftinata» Rc- 
tardata , traftum aliqucni tcmporis fuccc/Tivum longiorcm habcns, 
fccurioris jam PofTcfTionis itcrum ablitiva. Cujus diflinilionis quii 
fc ufus oftcntctjVidcbimus infra,ubi dc cfFcflu agcndum cli.9.2^,rc4fq. 

IV. 

Caufa cfficicns rcmota bdlicae hujui rccupcrationis funt 
jura facultatcm conccdcntia,rcs,vi ifliusmodi inique ablatas,militari 
&l3cllicosa manu rcpofccndi &vindicandi. Primo omnium ita- 
j qucut difpiciamus, quaenam partcshanc in rcmfint, omniumho- 
minum gcncri coaevi , Juris naturalis. Sane utut , qui cx homi- 
num gcnio, dcchvi jam, & pravis undiquc cupiditatibus obfcffo, in- 
dcqucamodcftiS, innocentiS&intcgritatc, cuiprimitusnaturahu- 
mana divinitusdcflinata ciatpplcnis quafi alis fcccdcntc^ fatus &pro« 

'gnatus 
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gnatus cfl, belli flatum pro naturali rtatu non habfamus, quae damna-. f^^f* P*^ 
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tajamdudum fanioribus fuffragiis eft fcntcntia Hobbcfii tr.deCtv, 
f. /.5. /2. 0"^4;^»»inrcripti$ruis, ubibcllum omnium in omncsfin- ^'^^fh^ 
g!t, quam fcntcntiamimprobim, &: belluinam vocat & probarc fat- ftaiumbclli 
agit Dn. Sim. Hcnric. Mufacus dijfert. de mod. componend. Gent. cffc 
controvers, $.2. Attamcn,cum jnmco malitiae proccfTcrataudaciahu- Statum 
mana, fuis pcrcita corruptae rationis prscftjgiis, utnon crubcfccrct 
cun£laadfcpcrtrahcrc, aliisqucambitiose praercpta fibi foli afTcrtum jj^pf^*^ 
irc, cA quidcm violcnti fa^li pcrtinaci^,utnuIIS,vcI amicabili rcflitu- quomodo 
tionisinterpellationc, vclaliii difceptandi jurisvia , quaintcr aequa- & quatcnuf 
Ics, ubi defiunt judicia , controvcrfiae contcntioncsquc fopiri fo- hic concur- 
Jcnt & conciliari, vid.Grot. de J. B. & P. 2, r.22.§. 7. Pufcnd. de 
J. N. & 6\ /. c. is, §, 3' & laud.modo Mufaeus diSi. eleg. dijfert, 
per tot, in faniorcm, rcddendi cuiquc, quod fuum , aut dcbi«« 
tum crat, viam<rcduci pofTct : quin tum ad judiciorum vicarium 
& fubfidiarium belli mcdium, pro juribus noflris f. totius Rcip.f. 
fubditorum,vi afTcrcndis^propitio jurenaturaf^confugercliccat^nul- 
li dubitamus. Etcnim vel ipfa natura, cique infcripta lcx, curam fa- quare 
liitis propria? cuiquc commcndat, cui inncxum cfl Jusmc mcaque ratioac; 
dcfcndcndi, autjuspcrvim cxtorquendi , quodamice impctrari nc- 
quitum cfl. Pufend. ^i. rr.^.c.tf. ^.2. in quje illud Ciccronis/. O^.//. 
cumjint df4o generd decertandi y nnmm per difceptationem j dlterum per 
vim: cumjj illud proprium fit hominu,hoc bellHarum^ confugiendum efi ad 
poflerius.fiutt nomlicet fuperiore; Qucmlocumelcgantcr explicat Dn. 
Pufend.ii./.Conf Antecel^. Marp.ap. Vult.m cit.conf.u.114. & omnino 
Boeclcr. ad Grot.i.c.s,%. provocans ad locum Liv./. c. j.?. incom- 
mcndationcm jurisFccialis, apudR.omanosfan(fle obfcrvali , pcr- 
fcriptum : undccdoccre non dubitat, quam bcncaequitas bclli ,ad 
iftaslegesordinati, mcthodumJurisNaturae fequatur. Hinc&ab 
omnibus comm. intcrjuftifTlmasbcIIi caufasrcfeitur tcntandarccu- 
pcratio rerum noflrarum^ab alio inique detcntarum.Grot. 2, c. i. §. 2. 
hoQcr.deheli.c.4..m.i0. ubi &DlurcsaIioscitat. 

V. 

Non minus vcro, quodhomincm, qua focialcmmaximc,cx t. Gcntiam 
ipfavitaEhumanaencccfritatc& utilitatc, dirigit, & gubcrnat, Jus 
Ccntium circahancbellorumpartem occupatumfidcas. Scihcet ' 
hoc ipfum^cum^cx pravi illk hominum coiicupifccntia Jamfcrc nul- 

B lus 
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lus habendi fccurus titulus cfTc CGepiffet, nifici, qui firibus adelu* 
dendas aliorum infidias, & rapaces manus prarvalcrct , operofum ad' 
jnodumfuit infovcndo propnetatum jurc, ordin.indo & attempc- 
landoad juflitix& tranquillitatis rcgulas: quo ipfo hoc cfTcfVuniy 
utquodfcmcl alicui contigifTct dominii jurc, abco, fincfailofuo^ 
abirc ncquiret, fccundum vcl ipfiusa^quitatis naturaiis rcgulam,quani 
proponit JCtus /. indequc non tantiim fmguliin fin- 

gulos, fcd & Civitatcs in Civitates hoc jure uterentur, ut &apucl 
gentcscriminis inflarhabcrctur, & adhucdumhabcatur, ad aJien» 
porrigcrcmanus, & tamipfum alteriustcrritorium, quamquod in- 
tralimitcscjus continctur, haudintaftum rclinqucre, & in>pcrtur* 
batum ; aut fi quid his contrarium fa£lum c/ret , contreftati cjc altc- 
rinsbonis, ercpti, vcl dcperditi rc/litutio & reparatiolaedentiia* 

«cumbcret.vid. B.Dn. Mcv.A^uc'LjHr.Nat.&G,i»fif,f, §. ^2,h. kt» 
quatanquara aequilTima pervicaciter dcncgatS, adarmatanquam af« 
fljflae Juftitiae cxtrcmum rcmcdium parata fit via; modolapfu^talis 
fit,cui hoc juris cx conditionc fui ftatiis, qu.i judiciorum ordini fub- 
3cflusn4)n dcprchcnditur, competat. vid.Dn. Schroter, in dijfert dc 
jurt fecurttat. tttm imter Civ. tum interGent.p. 2, c.z. th. 4. Id quo4 
communioribus gcnlium quaft fuifr.igiis fir.matum & obfervatuni 
vidcris, tanquamaequi/Iimum: modotamcn, ubi tandcm addurunii 
illum ftatum, per inevitabilcm nccclTitatcm dcvcntum fui t , in eo fu^ 

' pcrflcsfit jurisnaturalis ufus, &facilis rcditusadpaccm. Qucmia 
finem tot rcgulis & cautclis juilitiam bciliquam maxime {bllicita? 
Gentcs moratiores conclufi/fc deprchcnduntur. Omnium optimc 
Dn. Mev. d. /. f . 2^, llt & non fine crimine nsque quaque habuccunt 
fa£lum afpcrnantjspacem,qua? jufi3&fccurahabcripotcA.Id.^./.§./«. 

'Quam omninohoc majori/ludioinfcfhri dcbcnms omncs, quo ea 
magis proprius c/l fiatus natura? humanae , ut tah , & fclicior in ec^ 
liominum vita. S» Pontifex in Coh. Noli exifiimare j. c. 23* /. uKii 
pox humana dulcis dicitur pro tcmporali falutc morralium. Hinc 
tanquam familiarc Gcntibus inculcat Ariflorelcs Nteom. 10. c. 6. com* 
jnune illud : Bcllum gcrimus, ut in Pacc dcgamus. 

VI. 

Dcnique quod attinct univcrralja illajura difpcn/ans, & fin- 
gulisin civitatc accommodans Jus noftrum pr^vatum: Catc 
cjus analogiam pcnitiuscircumfpicicnti facile obviam critjquidhSc 
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in rc prapftitcrit. Il/ud ipfum , quod Civibus in Ci vcs conccffit fa« 
cukatcm, cjus,quod dcbctur pcrfcqucndi in judicio,^r. /. dea^, para* ' 
lisnon taiUum ingcncrccum in fincm variis juris rcmcdiis, maxime 
vindicationibus ad jura inrcm, & condi£lionibu$ ad jurain pcrfo* 
«lamaffcrcnda. $./. /. ro^. fcd & infpccicuni cidcmquc ad idcm ob« 
tincndumpIuribusaccommodatiSj rcIi£loarbitrio, utcndi cxpcdi» 
tiorc , & utiliorc. /. /. QHodcHm eo , <y«i inalieM. pot. L 24. f. de ^.K 
jun^. S. 4. /. de interd.vid, Dn.Pc^efldis DtJput. inaH^. fub Prdfidi§ 
ConCulM.Dn.D.^XOmniiVMl/deete^ acl.Mttlpertot.inprimu9.42, 
feciq. maxime advcrfus propa'am iniquos dctcntorcs, (ivc furtivi» 
tatc^. 14 1. deaB. fivc violsntta fa(fVi tales. pr. I. de vtbon.rapt.1.2, 
^ /. f. eod. imo & iii cafu ccffantium , aut non fufKcicntium, ordma* 
fiorum juris rcmcdiorum , conccfTisaliisquibusdum cxtraordinariis 
&rubndiariis. S'2. /. de fatud, tnt.vel curat^ l. fim, I. ad L. jltfniL 
1. 1. 5. i.&3'ff. de dol. mal, &plur. texxt. Illud iprum,quod,quando ab 
cxtcrl gcntc vcl fingulis civibus, vci toti fuce Civitati, i/liusm(»^i 
prarAanda &cxplcnda in rcparationcm vcniunt, violcntxpcrbcllum 
cxccutioni , contra dcncgatam Juditiam , multitudini gcntium , quil 
talium, hadcnus admiffum, & rcccptum cfrc£lum,in foro quoquc luo 
uon folum rclinquit , vid. fupr. th. 2.&ihiaU. II. fcd in fpccic bcllicsc 
rccupcrationi rcrum abhofltcrcptarum omni modo favct, Li2.pr, 
ibi : IJ>emrevertendi civihasin virtHte belltcamagts ^ tfuam in paceRo" 
mani effe voluerunt.ff. df captiv. L yp. pr. L 20. §. /. /. 2i. pr. ibi ; publice 
pradavtrtHte mtlitumrecuperata. L^g.f.eod. id omnino & hancrc* 
cupcrandifacultatcm , quoad usquc ncmpc fuafc virtutc cxtcndcrc 
potc/l, pcrmittcrc & comprobarc pcrhibcndum cfl. Evquamvis nUe 
violcntia fa£li praeccptis Juns noflri omnimodo vidcatur damnata, nu^mods 
/. 13. f. efHod met. cauf. L /{<juts in tantam^ 7. &fere 1. 1. C. unde vi. rubr. ▼»o'cntiA 
& L un. C. Ne quts tn fua cauf tamcn id fal tcm c/l in flatu v 'tgentt4 ju^ ^cxofa"* 
<^/fj/,rccus ommno in jlatuexulantu & ceffiantu <t fivc ad tempns : ubi * 
Dcmpc rcpcntini auxilii ncceffitas vcl jurisdi£lioniaJiis fubjc^lum, inftac» 
in (latu naturae fubfidtariocollocat, &libcram rclmcndi facultatcm judicii 
tribuit,/. de J. &J rubr. & 1. un, ibi : meltHt occurrere in tempore ▼igenti» j 
ijuam pofi exitumvindtcare. CT in fin. ibi : ut mhUhs parcat militi , cui 
teloobvtare oporteatut latroni. C. Quand. lie. Hnte.pM, jud. vcl alias, ubi /j^,*** 
indulgcntia fupcrioris proprium rccupcrantis momcntancum fa- aitcmpuf 
£lum pro aon illv"gitimo,& fa£lo cy. judicis hzh%i.^.i.g, ff.de vi&vi 
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fi'^* . Mrm. junll. l. n. f. dt A. P. vid. th. 24- fivc perpettto '& omntmodo: 
ftrpctuo ^j^. utraqucparslxdcns & laefa, fupcnorcm, praetcr DEIIM, non 
agnofccns,omni Jurisdi£\ioni humanae,quamdju in Aatu iflo naturt- 
Jimanct, &quatcnusrua fcfpontcnonfubmittit,cxcmptacft, non 
nifi virtutcbdljc& ad jufti praeAationcm adigcnda. In quos qua- 
drat ilJud Thucydidis: Quslfiuvi uti Itcet^ judieh decertare nil opne 
hdbent: tali fcil. quo prolmpcrio, rcs dc/iniatur, & cum ncccflTita- 
tc ftandi fimplicitcr altcrius arbitramcnto : idquccx jurc aequalitatis, 
quae ftatum naturalcm comitari dicitur PufFcnd. d. tr. /. c. 1$. %. 2.fiij, 
Hoc cft, quodalias dicitur: VbtcunqMe definnnt Judicidy incipiunt 
belU. vid. Grot. dej. B. & P. 1. c. 3- $- 2. Eodcm rcfpc£lu & Ju$ Pon- 
tiHcium pro juftificabclli causA agnofccrcfufcipicndam rcrum ini- 
quc crcptarum rccupcrationcm , probatur Can.Deminmsno/ler 2. ihi: 
vel redderetfuod per tnjurids dlUtnm eft, c»2S- tju.y ap.Vultcj. d.conf, 
^S- num. 127, 

VII. 

Mcicntcm C3ufa cffc£^rix proxima hujus Rccupcrationis quaenam fit, 
^ ' ftcilcpatcbitconfidcranti Subjcdlum, in quod cadat jus gcrcndi 
Subjeilum, hc\\\, vel in genere^vcl injfecie TeTum (u2r\imrecu^rattvi. Quantum 
" ^tod adi/tudy cum jusbcllifitp.uticula jurisMajcftatJci, conftat , ncmini 
imhnhtt bclli juspfoprium cffc , nifiqui, f bclloalium laccffat , f. ipfc ab alio 
^*b'at inipctatur, majcftatcpollct , ^MtpreprieficdiSla: vigorccujusncmi- 
ncmplancrccognofcitfupcriorcm in histcrris: zutanalo^a^fiamu-' 
iogcDcrc, /4:qualis compctit fingulis Statibus Impcrii noftri H. G. vi fupcrio- 
np. ritatisTcrritorialis, &cxquri illiquoquc jusbcllihabcntinfuistcr- 
H«bcot ritoj iis, hcct caetcroquin Impcratorchi noftrum, ha£lcnus vcrc invi- 
majcftatcm £ti/Timum,pro Sacratiffimo Impcrii totius capitcagnofcant, indcquc 
rcrara ^ fmchujus pcrmi/fu in altcrius pcrnicicm & invafioncm armaca- 
^ pcffant, violati tcrritorii, & frailae pacis publicae, rci habcantur. Rec, 
tnalogam Aug. de Anno ijjj. $.953o |Tcb ab<r/ cumfiej. & aliispluribuslmp. 
far«iM ta Conftitutionibus.43aiI. deP.P.t. c^. n,i. fecjej. Dc qu ibus nobis noa 
■nftatibus Iiccthiccfreprolixioribus : ncquc cnim id noftri cft inftituti : nc- 
j.R.G. qucnobisconvcnict, lucifaccmacccndcrc, cumhacc jam fatisaccu- 
ttmffTea. pcrfcripta Icgantur ap. Exccllcntifi. Dn. Prcgizcr, indijfert.eb 
pitt Mgno- Jter. Maj. ctrca Beff: & P^c.th, f-fi^<j &th, 29. ubi, quomodo Stati- 
ietatshm, hus In^jpct i\ Mniverfim fumtis ^ &quumodo fingulis in fuis tcrritoriis 
hocjuscompctati conf. th. 21.&2J, Id tamcnpraBtcrircnonpoflu- 
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mus, raepiuscx divcrfoillo rcfpc^lucontingcrc, ut Principei noftri ^'^^^ Ufim * 
Impcrii, alius advcrfus alium, cxcrcitum cducat,antca lacc/Iitus,non 
tintumutcxccutorjuftitise, fcd&uthoflis: Qualia noncfTc oppo- ^^JaJX 
filajUtnunquam rc ips^ fimul cfTc, h. c. uni cidcmqucattribuipofTint, iubu^ 
fed divcrfa : idcoquc fe mutuo non tollcrc : quoniam rc ips^ finiul Exeeuttrii 
cfTc, & uni cidcmq; fimulattribuipofruntjdlleddunt Anteccfi.Mar- jMflifid^ 
purg. ap. Vult. vol. 4. coftf. 4g. n. 25 j, 1*"/« 

VIII. 

Qyod attinct vcro tn Jpecie bellum recuperdthmm « cjus gc* ^'^- 
rcndi,&, mcdiantc hoc, rerum rccupcrandarum facultas cft pcncs cof - ^P"»^ 
fumnii Impcrii Praefules , quibusad rc$ virtutcbcllicfi rccupcrandas, ^*i"v"*' 
jus i.ftatumcdySL 1. quodftmclnatum j m adhuc d/trst, nondum itC'» ,,^y^*, 
rum cxtindum« £t quoad i. quidcm , nafcitur illis jus ad rc*- 5m^/«^m;9» 
cupcrationcm bcllicam exfaEio advcrfae partis hofitUy vcl pojttivo : qoo 
Rcip. vclltujus mcmbris & civibus, manu bcJljcS, iniqueabaltcr^ quibusjut 
partc praeripiuntur ad illos fpc£lantia, & pcrtinaciiis dctincntur: ^ „ 
ubi fuafibi pcr vim crcpta rcpctcns fimilc accipit rcfponfum) quod 
olimLegatiSigismundi Imp. Bulgnriam repofccntis aBajazethere» adhuc dum 
portairefcruntur ; Qu€rttK<]uojure Bulgarmmoccupemf Wjinquit, durat 
monfirato e.xercitu ad pugnam inliruElo^ Proinde^ fi Imperator vefier Qil^ 
meltori jure fe mti exifiimet ^ prodeatyac Itbellos pids exhibeat ; Spero ^^l^^tuf 
me tales caufa meapatronos produSiurum , ejui tabulis ejus per omuia pr^- fj^Ji[*^i^\ i- 
he fati^faciant : quomodocxPont.Hctitct.l.s.rct»hurgund.c.2.p.sf, *" ^)/ * 
haEC rcccnfctExcelI.Dn.Pctr.MiiIIer,J£l.Jcncns.meritiG./)/^</f ro^. pofitivo 
auxil.fiat. Imper. r^./.Tum cnim utique nil obftat, quin Princepsgla- 
dium flringere,'& quscita violcnter & pcr injariamabextraneisab- oocjto 
Jata dctinentur, virtute bcllica iterum cxtorqucre po/Iit. arg. l./p, - 
pr,ff. de capt. non tantum fi toti Rcip. fed & fi fmgulis faltcm cx 
cadamnumifliusmodi illatum fit. NamficutiReip.autfceptrum te- 
nenti curafingulorum&prote£lio incumbitadvcrfusinjuriam& vmi mcrabri* 
concivium male fcriatorum , fae. 1. 1. $. /2. f. deOf. Praf. Vrb. 1. 1^. 
ff.deOfi.Praf. ita & advcrfuscxtcraegcntis vioIentosopprc{rores& 
raptores , Pfalm sz verf. 3. & Joh. Lup. de Bello & bellat. §. ifia 
ft.2.circafin. tlTctcnim alias innoceiitiumfubditoruminiqua con- 
ditio, fi dc injuriis Tyrannis,& raptoribus,& latronibusllbi illatis, 
pcrR.emp.autPrincipcm, fumerc juftam vindi£lam aut compenfa- 
tionem nonpoifcut^uti coHigit MoUn.de I.&I, 2,D.p9, u,7, ut tacea- 
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mus, & in fmgulis ipfam Rcmp. lapfam vidcri i vei ntjrdtivo: quo 
Ncgativo: jnjuri2fitdctrc£lando, vcircflitutioncmcjus, quod Rcip.authujui 
«luomodo fubditorum,advcrfapirs/incjuftotituio,pcnc$lchabct,vclaIiasprac- 
^ ftationcm cjus, quodhsecillis indubic dcbct. Qua rationc cnim 
«juaodo Princcps ifliusmodi in cafibus , jus dicit fubditis fuis & rc^c cxc- 
|u$belIo quitur: ncquccnim injuriamhabct cxccutio juris. /. i»;«r. it« 

* quoqucidcm ci incumbit incafibus, ubi ipficumiliaRcp. cum qul 

Tcpctcni.1 ^Qj^fgj^jij^ communis nulIuscAfupcrior, aut judcx: modotamcn 
' " jaon flatim tcmcrc, fiiKncccflTitatc, &haudtcntatismcdiisIcniori- 
-bui, vid.r^.^ad armaprovolct,inprimisincafu, ubi nonpublicft 
authoritatc, fcd injurioloprivatorum fa£lo juftitia & cfFc£lus juris 
^icncgari cccpit, Sic namquc nondum juscrit, ob illaminjuriam k 
privatis fa£lam, totam ftatim Rcmp. bcilo infcftarc, praetcrquara, ubt 
Iiu jus culpa concurrit, omi/fionis faltcm, non adigcndo illos ad fatis- 
fa£lioncm,idcntidcm pctitam , rci injuriadctcntae, aut dcbiti dcnc- 
gati. Extrihunccafumcnim, &quando fummapotc/las, ab altcrik 
partclaBS^, vcl in fc, vcl in fuis, nondum c/l intcrjpcilata aut admonita^ 
dccogcndo fubditosfuos adfatisfaciendum , liparsiaefa, aliam,ex 
cujusmcdiolaefio contigcrit, Aatim vioicntcr impctcrcvciict, ha£lc- 
nusjus adhuc dc/iccrct : quippc ncgotium adhuc cfTctcumco, qui 
jurisdi£lioni aitcw«»fubjccluscft, cujusforumparsiaefanon immc- 
rito fcquituf , tanquam aiius quivis a£lor. /./. C. fthi in rem 4^. vid. 
Grot. df J. B.&P. 3. c. }. $. i. QuS intcrpdiationc fa£la fi ju/litfi 
nonadminiflrctur, tumdcmum, mfubfidium & dcfcdumjudicis 
^yfi iIiiusproprii,ipfaRcfp.iaefa,aut cjus Princcps fubit quafirationcm 
pcr mcram Judicis &cxecutoris,^fr dili. Cmh. D*mmHs nofleri. c. 23. 2. Moiin, 
ignoiao- d.tr.2. D. /oo.m. j. Ncqucaliud juriscft, fircsc.gr. noftraeabadver- 
parte faltcm pcr mcram ignorantiam ha^lcnus detincnlur. Nam 
/J^"*"'^ &fic,fiurgcntibus rationibus noftris iocum darc non vult, liccbit 
tgismr . jj^jj- j noftra funt, ex ejus potc/latc, bcllic^ manu, cxtraherc i fim^ 
cuti &aiiasin Judicio Judici iicct manu militari rcm vcl b. f. po/Tcs- 
fori cxcutere /. -ftf. /. 6S- de R. V. Deiicatius tamcn cum tali agcnduni, 
2*J'^ & quanto minori cjus jadurS /icri potc/l, fi ignorantianon adeo via- 
^ /-^2»" cibilisfuit, quaeque faltcni praefumptioncm induccrcpotcrat, rcm 
m$hMi con/illcre in terminis injurix materialitcr /lc di^la?, Conf. Molin. 
culf ais. Z>. 292. fe<^e\. Quamvis fi fcrventur , qus cuilibct bdium fufce- 
jpturo tcnacius gbfci-YanUa cooiiucadantury ut ncmpcmatuio Judi- 
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cio, prorcipondcrc, gravitatc, &difricultatcinrcniinquiratur, au- 
ditis quoqucadvcrfariorumrationibus, adhibitoqucprudcntumfm- 
ccroconnlio, dcrcflatuatur. Id. I>. 20^. »./.y^^f. vixcft,quinculp» f*»' 
fubfit cx partc rcftitucrc nolcntis , faltcm pia?fumta, quam & locum 
£accrcpoircjuftitiae,cxigcndarumbcIli impcnfaram,Id.<<./.w.^.ftatuit '"^**^ 
Conf.Grot.-i.r. 2^, J./j. /m hcUo^mquicns^vrx efi^Ht umeritMs fdltem 
§mfttfy& Mleflionis defeEitu abfit^ oh negotit ipfitu gravitatemy ejtt€ omtti" 
fthtalts ef}yUt caufij probabdilnu non cHttentM , ^km mdxime evidentcr 
ftqutrdt. I X. Qui a 

Quoadz. jas,quodfcmcInatum,duraredicitur, qoandonuIlS nMtmm 
cxtin£lum habctur vcldonationc, vcldivifionc, vcl compcnfationc ^"J,*^ 
ad inviccm fa£l^,vcl alio quocunqi rcnunciationis & ccffionismodo, tiMmnd» 
quipacificationcmcomitaiifolct. H^c tali ctcnim fabfccut^, omnc „uiia fa^» 
omninojus, cxquofacultasadrccupcrandumadhucfupcrcrat , ces- remiflio 
fat, & cflc planc dcfiit, ita ut, finc quidcm fupcrvcnicntc nov^ caus^, f*' 
ncc revivifccrc,ncc rcfufcitari, finc notainiquitatis, po/Tit: c(Jdcm^*^°""^ 
modo, utinforo Jurisnoftri Civilis non daturrcgrcffus ada£lioncs 
rcmiffas, vcl cx t in^las. /. 14- 9- ff- de ddil. ed. /. 27- $. 2. verf fedfi pd- ccm^f 
Qum f. depail. pcrindcquc habctut , nuUamnc habcam a£lioncm, an tent 
talem qucc ipfo jurc cft cxtin£\a. /. /. C, de accept. qu^ dc fa£lo con- extinptitur^ 
vcntusfc tucri poteft faltcmcxccptionc fa^fli , &a£lionisnon com- 
pctcntis,& Judcx,pofitisponcndis,pronunciarc foIctiJ^apitU^cm in^^^/^ 

Jltct)t fcbuitt^* Infamis cft hoc refpcdu, & vanus,omnis Dcpcndcn- mmine 
tiarum,Rcunionum,autquonamalionominisinvokicroiniquitatcm prAttxtu» 
fuammcntiuntur, praetcnfionumaliarum commcntitius &Iatvatus Dcpcndcn- 
ncxu^ , fub cujus Ipccic ha^lcnus tota ferc Gcrmania cx vicinitatc 
illuditut, &bclIorum diris malis hodicnum fatigatadcprchcnditur..' Rcunio- 
PaciHcatione cnim & traiisa^lionc fa£la de iis , qux motibus hofti- Qutn« 
Lbus, aut diircnftQnibusaliisanfam dcdcrunt, ftquodccffuiiicft, (1 Rati*.. 
quod altcrius impcrturbataepoircftloni rcliflum, don^iniiKii & ju& 
totum, quantum quaiitumfuit, ctiammrciivjufte crcptaacquirituc 
detcntori, cum ultmi^firniitatc, ita ut ncquidcm prxtcniionis jus, 
tanquam cui pcr paci/kam convcntionem renuaciaium ^ rcmancat i 
cum &Po{rcftbris mancrc intclligantur, dcquoium rcftitutionccx- 
^iSt nil fuit conventum, tcftc LXn. Pufcnd. de l. N.&, G.g. c.f, 
$,23, Contra vcro, ft bcllum pacc nondum compofitum, ctiamfi ccs larns^ 
aQbi$ cxcpta ialio/lium potcft,atc litj jus & priStcniio rcmanct ad ouiC^ 
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rcm iAam, quandocunquc vir« fuperfucrint, hofli itcrum cxtor- 
qucndam. Pufcnd. d, L§, 20. Namquc per captiv itatcm quidcm, mo- 
d6conjun(fla^itcum firm^po(re(7ione.7>r.d ^.Aatim alias dominiuni 
rci captshabeturacquintum,fcd valiturum tantum advcrfus tcrtiuni 
qucmvis pacatum, non cumpJcniori jurc advcrfuscum, cui rcscrc- 
pta,antcqu3m acccdat pacificationis fanflus ncxus. Id. d. l, His ita- 
qucin tcrminis quibus jus natumad rccupcrandum,ncc quod natum 
fuit,ha£lenusnondum cxtin£lum efl.ficubiin ipfam rccupcrationcm 
animum a£lualitcr appellunt, vircsque mtcndunt, re£le caufa cfFc« 
£lrixhujus rccupcrationisbcllicspcrhibcnt-ur ; qu]bustamcnr.vr4- 
f ite prudcnti£y& JftftitU in fuamRemp. ahudincumbit officium: ne 
fcil. inconfultc & miprovidc, cum pcriculo majoris mali in fe fuos* 
qucrcdundaturi , quaminulta fccumfcrt mjuria, &rpcsboni inde 
fortccxiituri, ad hanc bclhcam rccupcrationcm , aut rccupcrativum 
bcllum provolcnt, ctfi c<etcroqui jus ad id habcantindubium. Sci- 
licct cx ncglc£la di/lmflioncjuftiti», alius in tah ncgotio4t/t/^yW 
exteros mAlcfaElares & bofles ; ah'us vcro crga innocentiam CT /4/1»- 
tem fu£ Retp. Majeflati impcnfius obfcrvand^m quam commcndat 
Prudcntir. Mohn.2. D. 102. num. g. facilc contingcrcpotcfl, ut quodbclluni^fr 
Vmdo /ejuftum, fiatinjuflum & iIhcitum^rr4c-f/^w,rationcdamnorum, 
mi rvitMnda jncommodorum, impictatis, truculcntiaegcncrum, &pcriculorum, 
quibusRcfp. noflra miferc per bcilum iAud objc£lctur, cncrvctur, 
vaflctur, &cvcrtatur, ncccficeft; maxime fires nobis fit cum tali; 
cujus viribus longc rupcriorcm potentiam noflcr qualis qualisappa- 
ratus, ncc cx fc, ncc aliunde fccdcnbus fatis fuffultus , cxaequat , cu- 
jus rcfpc£lu dc jurcfuoccdcrc maximum fjepc cAlucrum. vid.Dn. 
Cancell. Ofiand. ad Grot. 2. c. 24. th. 1. Gail. de P. P.c. 4. w. 4.^. Bo- 
tcT.dehell.c.4..num..f.fe^cf.l^ufcnd.d.l,§.2. Mohn.^^. tr, 2. D.107, 
num. 6, Id quod fumma poteflas facerc dcbct & potcA, non tantiim, 
fidamnum Rcmp. dircclo contingit, fcd & fiprivatorum fingulo* 
rum rcs agitur. Nam &qus hisdatafuntdamna,i!lorum,co inca- 
• fu, ubircsalitcrcomponi, autinordincm, fincnotabili totiusKcip. 
difcriminc, rcdigi ncquit, rcmittcndorumfacuItatcmPrinccpsha- 
yttorumf bct: Nonminus utialias, vi dominii fupcrcmincntis, bona pnva- 
^c. Afi torum pro confervando publico cgrcgio devovcrc, & hoftibus tra^ 
Kacio, dcre potefl. Pufcnd. d.ltb.g. c.g.^.f. lltiiitas cnim publica, cujus 
fundamentum intran^uiilitate cfl . prasfcrcnda cH privatgium ju"* 
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nbiis & commodis , qui damnaillata fusquc dcquc habcrc dcbcnt, 
dumamctu majorismaJi libcrantur. Joh.Lup.^^f Beilo&beIUt.§.PU' 
cet&§ feej. Si hene. m, /. poA Gaii. j. O. S7* per tot. altojijMe, Mcv. ad 
Jm Lub. d.itb. 4.. t, I. art. lo. n. g. Quamvis aequiffima fociclatis Icx §jiutm»JU 
fuadcrc vidcatur, ut damna ifla pcr rchquos Ci vcs pro rata farciantur, damna ai« 
lutctiam abipsafumniA potcAatc, ips^vc Rcpubl. compcnfcntur, pcofari ju- 
vel ftatim , vcl ubi folvcndo cHc cocpcrit : praeicrtim fi nuflaipforum ^""^ 
pcculiari culpa bcllum cxcitum fucnt, pcr tcxtumhanc m rcmclc- ^"^^ 
gantcm inl.fj. f.^.f.profoc &t.t,fadL.Rheddejaa. Pufcnd.^. /.|. 
c. g, Add. Gail. 2, th. so. n. g. feijq. Klock. de contrtb. c, /7. n, 269. 
plurfetfai, ubi Iatius,pro & contra,qu3e in hunc juris articulum com- 
modctrahipofTunt, cxaminat. Quodquidem fan£lit3S juris probat, 
fcdinculti fcculi morcs rcpugnant, tcllccommunifcrccxpcficnti^. 
Pufcnd.^./. Ohjcaut^ 

X. ^vil 
Objcd^um Rccupcrationis hujusbcllicae aliud mAteriale eff, Matcrialc: 
zWuAformale. Matcrialc funt in gcncrc omncsillaercs, htiilim^ 
ficdi£lae, Lf,l.2s f'def^.S. quaeobjc£lumconftituunt captivitatis rcsiR bcll* 
bcll icae. In fpccie,^r>yo»<, caequc vclunivcrfae, vcl fingulac : SireSf occupabilct 
infpccic ficdi^lae ; carquc vclincorporalcs, vcl corporalcs: &hae in jptcio 
itcrum vcl immobilcs , vcl mobilcs. vid. Schuz. in comp. Lant.ff. dt PcrfoaaB 
capt, &pofllim, in O. Conf. Grot. dej. B & P. s. c. 6.feej<f.ibic{uc lau- « 
dat. Dn. Kulpis. in coHeg, Grot. Boccr. de beU. c, is> pcr tot, 

X 1. 

Formalc funtrcs, incomplcxuillolati/nmo, jam a£lualitcr Formale 

occupatae, & dctcntae, ab hoftibus quidcm, & iniquc. Hic cum rcs 

ipfainduo fc dividatmcmbra, ordincvidcbimus, i.quinamhiclo- 

ci hojiesy aut qu?enam rcs ab hoftibus occupata dicantur, ad cffc£lum * iniqui 

fcil. poncndae aat affcrcndae alicujus rccupcrationisbcllicae, z. quae- dctcntx» 

namrcs/m^j^ abiis occupatae aut dctcntae habcantur. Qua i.hoHcs Bin§ 

hjcintclliguntur , non in iila zcccpiionc planegeneralijftma^ quacx '•S*"»^»» 

judicioHotomannii/ii*/?r. ^^.7. maIaConfucludinc,diLuntur Iioftcs ''"/V"' 

omnes, contraquos armafcruntur, quorum ibi 6. gcncra rcccnfct : Hoilc»? 

ncc faltcm in ftri6ia illa , quam Solennem fuo jurc vocat Dn. Kulpis 

in dijfert.de privat. inhoft.ixcmrf. th, 2. & qu^ ifti tantum hoc no- non in ge* 

mincvcniuiit, qui, in pari nobifcumlibcrtatis, autfummi arbitrii ncralifnml 

Conditioncpofui.nobis. aut quibusnosbcilumpublicc dccrcvimus. "** 

Q ^'^^* uriailliai3| 
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fcc. /. ^4. f. iicafU & foftlim. 1. itg.f de V. S. Scdingeneraliori : qu^ 
ncmpchoftcsdcfignanturomncscxtfri illi, qui lioftili nos prcmunt 
manu noftra, nobis prxrcpta^aut dcncgata/ibi pcrtinacius aflcrcntcs, 
detinciitcs: modo fotentesfintftmuUxfHapartefHmm, Imfern. Un* 
quamfontis, undc jusbclli &pacisin fummos rcrum arbitrosdima- 
nat Qiio rcfcrcndi vcniunt, tiim cx folcnni illa acccptionc , quam 
diximus, illi , qui publico confilio bcllum nobis , qualiqual » cx causS 
dccrcvcruntautindjxcrunt: tum ii,qni finc indiaionc, & vcl cxali- 
qua causiJ jufta, jus quidcm ipfis dantc ad nos bcllo intcflandos, mo- 
doamicamagis & humaniorapriustcntatafint rcmcdia, fcd quibuS 
tcmcre omiiIis,nccauditis nobis,ad violcntiam bcllicaproccf^crc: vcl 
fincuIlacauf^juftificfi,(S:vcIpacisobtcxtu, autfubamicitis fpccic, 
nos laccfTunt, hoftilia undiqi pcrpctrando : quos non immcrito dixc 
fis ho}es fioH^hofles : Gra?cis qui audiunt dmh^uoi mhifxm. QuibuS 
proptcr ammilatum cftbaum acccnfcndi quoquc vcniunt illi , ^ut^ 
bui harhari mcresfenfHm humard focietati^ exfnrdarunt, adco, ut im- 
mcmorcsplancftatuspacihci, familiari fibi confuctudinc , (quam- 
visvixahtcracvd cum hccntia, vcl impunitatc intcr fuanigcntcm) 
quafi nullius imperio, nullius honcftatis lcgibus lubjcaivaflus iftius- 
modi, promifcuahbidinc mquosvis vd immcrcntcs, caedcndo, ca- 
picndo, rapicndo, cxcrccant, gualcs caitcroquinftalus huftihtatis 
totasintcrGcntcscoortus, fuafibi liccntia projprios habct, ad nc- 
ccftario dcl^ilitandas h#ftium vircs^cosquc ita ad fccura? pacis & tran. 
quilhtatisconditioncsadigcndos. Cujusgencris funt, qui latrunculi 
cxtcra? gcntis dicuntur inl.6.fdecaft.Cyfoftl,m. Qui ctiincgcntuf 
hoftcscirc, intclhgc inpropria &:formah acccptionc, tamcn quia 
funt cx corum numcro , qui ncquc amicitiam, nequc hofpitium , 
ncquc fccdus amicitiae cum Komanis habuci unt. /. /. 2. ff ecd. 6c 
quorum proindc barbarics nos planc & in totum cxcludit a lacul- 
tate agcndi , vid. Dn. Frant^k. / 2. Refol. 9.n,s2. & 56. cudibct alias, 
compctcntecxiprojuftitia^naturnlisfundamcnto, qnod dominopo^ 
tcftatcm in res fuis omnimodo vult illibatnm, ncccuiquaiiihomi* 
num )us fuum dctrahi autdcncgan. ^.2. 1 de hu , qmfiuveUl. d^cx 
cujusquafivifccribus maximam partcm enata. LL.XU. tabb.jufte- 
runt cjus , quod furreptinii cft,xtcrnam clP authontaicm, vid. Gcll. 
I>^oa.^ttAih.i7,€.7. itaut etiam , qiiod a latronibnsalias crcptum, 
v-itio fuftiviiatis infcftum, & iuJubik Q^ukzm adu^utapifp.fuir. 
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l.27.ff,deeapt. Indc ifliusmodi latrunculi cxtcrae gcntis mcrito 
cum ho/libus cjusdcm , ut loquituf Richtcr Dec.fi6. n. 225 praedica- 
nicnti habcntur, codcmquc jurc cci^fcntur , qua cftc£\um fcil. capti- ' , 
vitatij & fccutae rccupcrationis bcllicaB: cum, quod cx noftrisai 
cos pcrvcniat, illorum fiat, & libcr homo ab cis captus in fcrvitutcni 
?crercda£l*usfit, itaut quoquc jus poftliminii, iniislocumhabcat, 
dJ.s.^,2.f.eod. & ficubi ab iftiusmodi homunculis ahi rem rcdc- 
nicrint, aut commcrcio quodam acccpcrint, his fmc prctio ca noa fit 
auftcrcnda . d. /. 6. /. /2. $• 7« ff* /• C*. eod» hue ntm 

X 11 . ftrtinatt 

Ab hujusmodi itaquc hoiiibus crcpta? res cum conftituant crcptr 
formalc belhcae rccupcrationis objc£lum, cxfcfua fpontc fequitur j^jijj^^^ 
huc nonpcrtincrc, i. Rcs in CMtbtu dijfenfionibMs 4 tumultuanti- ciTibuii 
bus&feditiofiscivibus» autfubditis, aliisconcivibus, ututvi,prK- Ratjo. 
rcptas, Harumctcnimrccupcratio,quamvisviarmat^fa£la, tamcn 
propricnoncftbcilica, cumfiatcx vi coa£liva & ImpcrioMajcfta- 
tico in fubditoSjVid. Pufcnd. de /. N. & G.g.c.6.^Jo. Fcldcn. ad Grot. 
i.c,}. §. Ncquc cnim fcditiofi illi motiis , in crimcn rcbcUionis 
incurrcntcs, quibclii inteftini&civihs nomincvcnircfolcnt , pro- ^.^^ 
pricbcIJum funt, ncc in iis arma gercntcs ho{{csJ.2t.§.i.f.decapf, iUorum 
fivc pauci, fivcintcgr» aliqua multitudo in co fint, ut Impcrii habenas pauci finf 
cxcutiant, advcrfus quam in ordmcm rcdigcndam, Refp. aut ejus ca- ftv 
put cxcrcitum educat vcl copiofi/Timum, m|^nitudincpcriculi ita in multi- 
fuadcntc. Namnech&crationcutiturPrinccps f.Rcfp. Majeftatc, 
quamoftcntarcfolct&dcbct advcrfusaequalcm, fcdjurc fuoMajc- 
ilaticoinfubditosproprio.Dn.2icgI.ap.Dn.Prcgi2.</.Z)//frr.t/f;w, p^atio. 
Maj. circ.pac. & bell, th, 17, fccus ac fentit Dn. Hcnnig. ad Grot, 1, c, g, 
§.4. Nequc vcro iftis in tumultibus rcgularitcr domiuiorum con- 
tingitmutatio, dcficicntc, intcrpartcs, qua? funt in uno codcmquc J^^j^^^^ 
civitatis complcxu, jurc captivitatis aut poftliminii* i,2i, $,i.f,de • 
eapt. Grot. 3, c,6. $. 29, Paul. Franc. Roman. DtjpHt,decaptivit, ^.i9. ^^^^^, 
cum in his crcpta, non modo durantibus , fcd & fcdatis iftis motibus ftivindU 
i quoyispoffciforc vindicarc liccat : nifi fujpcriorcdi£lo , pacis f u- m/w. 
blicjtcausa,aliud ordinavcriti vclulialiis hcri folct fancit^ gcncrali 
amncfti^ , pcr quam, tam publicae , quam pri vatae, & bcllo, vcl occa- 
fionc bcili, natae a^Slioo^^cxtinguuntur. Mcv. adjm Lubec, d,l,4. 
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XIII. 

Nec 2. ereptas k frddomhm^ ffrdffittoribm ^ & vldrttm •bfes'- 
fiributy in gcncre qui nobiv<iici mercntiir : (X^ubcr/ ^ufd|}« 
f(^pff<r: five talesrint,quiab eaccrcitu noflro furtimrcrubducunt , 
cxcurrentes 8c dcprsdantcs^ in quos incidant: {ivetalcs, qui ex« 
au^lorati jam , exlatibulisruisinprxtereuntes &iter facientesinvo ' 
lant, vi extorqucndo & cripicndo, quod fccum fcrunt : communius 

Jui appdl-intur: ^mMauffdibc/ &axta\b<tn<(iitt / J^ttunio^^t* 
ntc ncquidcm ab homicidiomnnus continentcs: quo cafu no- 
liicnIatrGnum,9BcrD<r/ niagisproprie mcrentur, vid. Dn Mcv.sd 
Jm Lnbec. 4. 1. 11. art.i. per tor. ubi plura apprime iiuc fpc£lantia : con- 
traquorumviolentos infultus,fcelc(lasqucmanus>Impcrator &Sta- 
tiis Impcrii plurcs falubcrrimas coiinitutioncs promulgarunt, fan- 
£lionibusve fuis munivcrunt. vid. 9v<icl)^ iv2lbfcl)t<l) JU 2(U^^hirg/ 
de anno i f f f . $• <5<rj<n ^<mnacb/ H- & piuribus aliis, quas citavit 
Dn. Kulpis.<^. Z)i^rr.r/? j. Ccrtctalcsproprichollcsnon funt. /. ^4. 
ff.decnpt. necgaudcntiis, qus Gcntium jus intcr hoAcs ci?icacia& 
vaiida rcljqiit & rcccpit. i.p. $. 2. l. 27.ff.eod. Grot. c.p. n. 16, quam* 
iris mcos gladius jufti/Timo modo fumatur, tanquam m promcrit^ 
pocna dignos.<^. Rec. Imp. ^ ^\\xH (lC<) ab<r/ }6. §.®c|Tcbat<r/ 
37' fm 

XIV. 

Nec resereptasautfubdu£las, alio tjuovis modo kmilttibms 
moflris: Jive leHtJint ex numero concivtum nojlrorum y tic iant)D6icf<r/ 
2luftva^(/ ctiam qujbus militia pro Impcrio, vcl citra Aipcndium, 
fuit mjunf^a: five aliundc mercede condm^Ii, 3<ttcrb<n< unb umb 
©<Itg<tin3f<^clDaf<n: fivcahasa fociunofiru in auxilium noftrae 

Rcip. transmifsi, Succurs-^unt^'Auxiliar-cb<r Jj)lllffi^»^5lcf<r : 
C^i omncs quicquid eripiant noftris , compctcntc ad id juris remc- 
dio, vindicantibusdominis rcflitucre tcncntur, aut rccufantcs adi* 
gcndi ad rcflitutioncm vcniunt Impcrio Capitancorum aut Przefc* 
5orum fuorum. idquc indiftin£lc,fivcrr4«/ir#<«f /4c/4»r ptrnoJjrMs^ 
fociorttmcjue dinones : Ncque cnim jus habucrunt civibus proptc- 
rca quid autfcrendi, cum illis ab his ha£lcnus nil dcbcatur, ctiamfi 
fit Impcratoris & nominc Impcrii collc£lus exercitus; qui tranlit. 
Conjtit. pac. pmbi.AMg. de dnno if4.g. tit. 2^. Rec, Imp. de anno tffj, 
>fSi80jic6ab<r «hrbif / ^s* & OrdinXam.p. 2^ c.iy. ibi: SBnDfo 

f<rii 
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fcrn fteftd) auff un^/ o5cr auff unr(rn3rL(ic(mQ9rut(r/ t(n£Xj^ 
intfcfttn jt*n<5 anfa^en/ unl)Dc|T<lb<n«n<n 3Ut<nScfcc(nunbgBr# , 
fnnb^a()<nn>rir^<n/ fofofl man|tc5<t)orfamlt(b/aufft^rm£oflm ^^n^ 

{^a(|irCtt [a^tXi'. Sivc tanquam praEfidiarii, }ur ^cfaftun^/ inno- "if 
ftris, aut noftrorum amicorum & fociorum locis commorcnlur. ^*"® 
Ciimcnim dcfcnforcs Patriae vcl altcrius alicujusIocicfTc dcbcnt, 

?|uidabripiunt, ctfi coipfohofliummorcsimitcntur, tamcnindigni 
unt judi belbtoris aut noflisnominc, fcd latroncs potius &prs- 
^oncs tindiunt, L 2^. ff^, iie cMpt.l. iis. def^. S. contra quos nonminus, etlsm 
accontra raptorcs &furcs, praetcr aliajuris rcmcdia& animadvcr- inhoftili 
fioncs, dominisrci vindicatio compctit. Carpzor. 4. r. 5/. d, 
Quodnon mintisjunscftincafu , ubi /«ib<?/?//irnT4,addcfcnfioncm 
urbium & ciflrorum difpofiti & coilocati invcniuntur. Poftquam 
cnimiftorum locorum incolae dcvi^li funt, aut potcAati Vidoris, 
& protc£lioni hoflis fc commifcrunt, contra cos ipfa humanitag 
bcllicuni jusdclcvit: indc quicquidmifcris illiscripitur, nullo mo- 
do proprsedalbcIIicS, fcd furto habcbitur : prsefcrtim fi authoritate 
publica non aufFcratur : idcoquc tam a militc, quam ab co,qui ab ifto 
cmit,vindicarcliccbit. Mcv. adJmLMb.dd.4..tj,Mrt.io,m.i9.feq, Si- jiye 
\ct9nc\um hoffitantesy & pcr hofpitiahinc indcdifpofiti fint, iH mcriho-' 
fci<£^narrt<rtP<r(<3f' Ncquccnim IiccntiabcIIi,advcrfu$vcrosho- fpitantibof; 
llcs non injufta , fccxtcndit advcrfus innoccntcs hofpitcs, farpius ft- 
t!saftli£los ipfo hofpitii oncrc: ncc amicitiae jura & bcnc mcrita 
fflius gcncris malcfa£lis compcnfari dccct. Hinc militcs qui rufti- 
cos aut alios hofpitcsgravant, ab cis cxigcndo pius, quamdcjure 
d^rc tcncntur, pcccarc, cumoncrc, quodinfupcraccipiunt, rcfli- 
tucndi, rc£le dicuntur. Molin. de J.& J.2,D. ng.n.p. ita ut rcca* 
fantcs ad cjus rcftitutioncm non tantum cogcndi , fcd & coram Judi* 
ciofuo, aut conciliomilitari , tanquani praedatorcs &raptorcspu- 
nicndi vcniant: fccuiidum cxpreffam fan£lioncm , t<rfX<ur<r9c« 
f allung ju ©pc^<r / Anno 1 670. art. 9 j. ibi : fon5<rn H^jit |tcft t^Ofi 
tcrprcttrtnf untSuffcrung/D^r^ia):/ OTaag/ unDOrbnung dcmlf 
i)AU<ntc. itcm: Daauii)^cron><3<n JlIa3fdm</fofolI<n5t<iXiffm<t* 
^cr</ d<narm<ni<uf<nan©<rf ^rflafrung ff)un/ unl)fc(ct?<^ b<ncft 
3cni3<n/ foc^gcf()an/ anttircr^cfoIMm^ a^jtc()cn: (g^foflcnaucfc 
^crrcn uno 3«ncf <rn oann tfrc Xntd^tt nai Q)c|inr>un3 tjjrcr. 

C $ 6ct)U(^/ 
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®(!)u(b / unb ^<r6rccl)ung su ixr ?!Bj&<r<r|Trtffun3 anju^^Irm 
fcbulHafcijn/ unbfoD^nbancbcnbu^ltj^urfnriX^cftfgcP^II^f/ uni> 

9vi Ub<r 3<(Tratf<f »<rb<n. Ncquc vcro i wforo foU, aut i« confeien- 
tiafui tuticrunt iniqui illi mifcrorum vcxatorcs , ex diJfimmUtiont 

forteiut^ attt aHthoritate Prtncifie ant Dmcie : quippc qui ipfc cadcm ra^ 
tioncvulnusconfcicntiaefuaeinfligit, tantumabcft, utaliumindelc- 
varcpo/Iit. Sccustamcnomninocft, fiforteinpocnnmquafialicujus 
ddidi hominibus illis Principis , aut Ducis authoritatc, quae quafi 
latae fcntcntiae vimhabcrct, gravamcnhoc juftc imponcrctur. Aut 
ahas, ncquidcm tnforofoUextemo^ cxcufabuntur,cxeo, quod dehi^ 
tumfHpendinmeis non folvatnr. Quandoquidcm nccruftici, aut ci- 
ym^ ipfi cjHafma6ferfona4 uWo mododcprchcnduntur obligati rnili* 
tibus , tanquam cum quibus nil contraxcrc ; ncc ^ua bona Jua. Ro- 
man. Difp, de cafttv. $. j-f . quia & convcntio,fivcfa£lum horum ipfo- 
rum , & lcgis difpofitio , qux alias bona alicujus vinculo iftiusmodi 
obnoxiareddcrcpofrunt& folcnt, dcficitifcd, quiaintcr Prirjcipcm 
fivc Rcmp. & militcs contra£lus, fortc locationi,& conduclionis, ut 
plurimum, intcrvcnit, proindc militibus, cx lcgc iftius contraflus 
opcras & fcrvitia fui prxftantibus, tcnctur Princcps cx fua partc ad 
promiffum & promcritum ftipcndium folvcndum, aut cx aerario 
publico, autcxrcditibusadfumptiispublicosdcputatis, vcIcontri« 
buentibus fingulis de Rcp., pro qualitate facultatum cujusq>, non vc« 
ro gravandoaut vcxandoparticularitcrquosdam deRcp. pra?caetc« 
fis, quodcifctinjuftum , ctiamfiidPrinccpsintcndcrct. Molin. dJ. 
qui tamcn njo, hoc limitnt in cafu,ubi vcl militcs in cxtrcma cffcnt fa«- 
misncccfTitatc, quaslcgibuscocrccri ncfciacft : velnccciTarii ornnj* 
nocfrcntaddcfenfioncm Rcip. hominum illorum, ncquc habcrcut 
aliundcftipcndium, aut undcvivcrcnt> tumcnimpofTcntabinisvcl 
invitis accipcre ncccffaria: quandoquidcm fine magno iilorum Sc 

'Rcip. damno difccdcrc non poffcnt. Princcps tamcn tcncrctur 
poftcaillisfatisfaccrcdcaerario, aut reditibus publicis, vcl ccrtcli« 
Dcrando illos in poftcrum ab aliquo tributo, quousquc compcnfa« 
rcnt, quas ita infumpfcrunt. Conf. Pcrcz. C. de Salgam ho^it, nom 
frab, ubipariahisipfistradit. Quarationc an, &quatcnus,dcfcndi 8c 
fuftincriqucant, pabulatoria: militum excurfioncs, vulgoDad 
f ouragircn/ dc eo fortcan ali^ occafioncex profcfTo dilTcrcndi locus 

&teia« 
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{ctcmpuscrit. Autpraetcrca, quinonminusncgatae, Srcruni, ad 
iftumniodiim praercptarum, po^Tc/roribus, rcflitutioni communi- idgenut 
tcrobtciidunturprxtcxtiis, juv^.ibunt : ncmpc, quodfi afociovclde- prartcKcuf 
fcnforc cxcrcittt crepta non cfTcnt , hofits poftea viElor^ am prdva^ 
lens de fradator , Abftulijfet : quod non pcrmi/To pra;dae contra inno- ., 
ccntcs lucro militHm alacritas imminuaftir : quod pro alimentif de^ Juiicium 
pradatioadverfudincolas permijft ftt : & qui funt fimilcs. Dc his H Mcrii 
jadiciuni nodrum in generc conformcmus ad reiigioncm, ubique 
fcre in fcriptis fuisprae aliis aequit.ifcm fummopcrc fc£lantis Mcvii 
adju^ Lub. d. /.4. r. /. art.to. k, ipnnTmisquc cjus vcrbis tcrmi- 
Dcmus, nonerit ccrtcquodpigcat : ut non (xamiuo <, inquit, ana 
DMcehelU ea jnfle & pie in caftrU tolerentur , ita tamen ea injudi- 
ciu , ubi Judici attendendum efl ad jurU aquitati^ regulam , obfer" yj^j.^^ 
^art necjHeunt. Nihil enim in iiseff^ unde domino jufte fuum auffe^ ^[^^^ 
ratur^ & ablatum alteri accjuiratur, Quoctrca ut ali^uando in prjftan<Ia 
firu iicentia militari connivendum eil, ita in Judictu eorummalitit, tjui miiitibu» 
attraljendo pro levilfimu pretiis fanguinem alienumy eam incendunt^ locorum 
fevererefiftendMmerit. Illudhicprajtcrcundumplancnoncll, quod '^* 
divcrfis inlocis divcrfa vciiiant ab hofpitibus pripftanda iiiilitibus, morcs; 
niodopiura, modopauciora, &.Icviora, confuctudine, Aatuto, aut 
alid jurisdjfpofitionc itadcfinientc& dctcrminante, SicexCajct. ^ 
Molin. d. l. num. //. notdt alicui rcccptam obtmcrc confuctudmcm, a caftiratc 
utbofpites gratis tribuant miiitibus ligna & palcas: alicubi ut fal, prionim 
acctum, olcum, aut aliud fimilcgratis pra^bcant. Quodfancin« tcmporum 
uoccntiam, modcAiam & aequitatcmpriorum tcmporum rctrofpi- lo^gc 
cicnti fic recolcnti ndiculum vidcri non dcbet, ncc potc/l. Non 
cnim ut nunc fit , tradendo jmnes fumtus , & cjbaria, cquis, famulis efrrcnct 
& corum meretricibusiuti jacn fuo tcmpore conqucltus eft Cafp. no/lri 
Klock. de contrtbut. c.17. n, jog. ita & antiquitus hofpitatio tribui fcculi 
fohtacll: quippc qu£ apud ipfus Romanosnudaplanccrat., itaut ^oca 
militibus uil pr.cbcretur viclui corum, aut jumcntorum pafiui nc- 
cciTari um,aut ulias voIuptuofum,pa:n:i A.5tuta t.im in pofiulantcs mi- ^^"P" 
iitcs, quam in fpontc oficrcntcs hofpites. L.s L6.C demetat.Lun, Roinanos 
€. dc Salg.kolfn. nonprafi. Biuan. addd ' iiantumvis fit vilions Tobrios 
prctii: nc, levi cxigcndj occafioiicuT . m jmmcnfum abu- lijciorc^ 

Xml^x.VQt^i. tmC. dcSul^.hcfhit^yiL^ ... v :d. latius dchoc 
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ftrtt, ubi prapprimis 'mth,^o, dcmonftrat^qClomodo morcshodicr- 
ni militibus prsetcr habitationcm, vulgo Ob^ad)/ cxigcrc pcrmittanr, 
nontantum fcrvitia nonnulla, quae Gaili vocant les Scrvtces^ vcluti 
hgna, candclas, fal, acctum, lc£lum,jr)oH/fU(ftf/6aIl5/ (SflTtj unb ia* 
gcrfldfi fcd & omncmprovifioncm,bU9Bcrpfl<4iin^accrogatio- 
ncm in cibum pabulumquc cquorum , iti ut fxpius hac rationc prac<« 
ftanda vcniant, quae nobis vulgari loqucndi modo dicuntur, £)bDa4)/ 
SKnnD Portion, Scrvicc, ©frcj)/ f^Iaf f uiib ranct) Suf fcr. At quan- 
to fcliciora illa fccula ? ubi tolcrabiliora illa jura obfcrvabantur , & 
iftc infimul difciplinae militaris rigor vigcbat, ut vcl auribusDu- 
cum Praefcftorumquc militiae idcntidcm circum foncntlmp. Aurc- 
lianilcgcs, militibus fuis diftasquas volcbat, ad Vicarium luumrc- 
fcribcns: Si vu fecurw ejfe^ imo fivUvivere^ manus miHtum corttine» 
NemoMliena rapiat , fegetem rtemo, nemo atterat , nemo pulltim rapiat ^ 
U^Oam nemc decerpat y annona fHamiles ftt contenttu , & de prada hoftis^ 
nonde lachrjmis ProvincialtHm vivat, Stipendtum in hahheo , non im 
popina haheat : rcfcrcntc Pcrcz. C. de metat. n.14. vcl mcmoria? tc- 
naciiis infixum obvcrfctur cxcmplum Bclifarii , qui in cxpcditioncin 
proficifccnsin militcs, fruftuspcndcntcsincolarum, undccxcrcitus 
traofibat, attingcntcs accrrimc invcxit, vcrbisignominiam notan- 
tibus : Fim aff'erre^& ex altenis pafciy turpe femperac prohrofum videtur. 
cxProcop. lih.4^ de heii, Fandal, Klock. d.L&n.ito, ubi cum Rit- 
tcrshuf. in expof. method, Noveli. p. 14 c. 16. num, 1$, optimc rcputat, 
' operaeprctiumclTc, ut infignis illa &admodum falutarisconftitu- 
tio, (\\xzm{ovct Novell. 1^0. hodic ubivislocorum obfcrvarctur. Sic 
ctcnim vix circumftarcnt noftros Principcs, bcllorum modcratorcs 
&arbitros, tot difticultatcs inconquircnda & advchcnd^ annond, 
ut fumptibusco ncccffarioimpcndcndis vcl intcgcr cxcrcitus ali po. 
tuiflTct : ut taccamus, quid pra?tcrca cmolumcnti publico indc dc- 
ccdat,dumcncrvati undcquaquc fubditi itcratis traduflorum cxcr- 
cituumvicibus: &pcrmctatorcs,aut militcstotartibus, totviolcn- 
tismodisquaficxpiiati, vcl planccxulcs, vclimpotcntcsrcdduntur 
ad aliquid in publicas crogandum ncccffitatcs : quasvc injuria (in- 
guliiinfcratur , tcftibus mifcrorum illorum tot undiquc rcpctitis 

Jiucrclis, ad quas vcl ipfc laudatifHmus Imp. Juftinianus fubjcilos 
uos prudcntiflimi quondam inftigavit, rcjicicndo aliasincosipfos 
caufam l«rioai9|i« 4« Nov, / » £(Ay ibt : Si cqhua hn^ ali^imid a^atur^ 
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^c^Hi Udufttur taciturmtatt caufam tradiderint^ tpfi hujuimodi Ufi^ 

nts fibi autores fient : Quas quidem & modcrnic miluum liccntiae 

neccfTitas mirum quantum extorcjuct , fcd vcl inauditas , tcI dcftitu- 

taSyinconditum fccuium habct, miiitia (cih in maiiti;<m transvcrsd. 

XV. 

Exiisomnibusfacilcdijudicandum vcnit, quidrenticndum fit ei^indt: 
iniIia,modo|3iiquatcnus dciibatii, jurisquacftionc, qu.imquotidia*- Empt* 
nam vocatB. Dn Mcv. ^/./.«./^. An cmta a militibus, quinon ^^^y^^^ 
hoftibus, fcdincoiis, fociis, autamicisabftulcrunt, apof- "^uHbu" 
fcflTorc rcftitucndafint, non refufo prcrio ? Ncmpc in tliefi prxdooi* 
quidcm flandumc/rc, abAffirmantiumpartibus. Cum cnim quod vi j'^'. 
vci farto ablatuni in dominio vcri fui domini rcmancat. l.^s.C.d, anvindtca- 
R.y. &, ututpcrplurcsmanusambuiavcrit, zrg.l.is. f.deminor.U- "r°"'"^* 
mcn, quamdm domini racto dommium cjus rci ab co non reccflcrit, pof- 
condiclioni locus fupcrfit. l.io. %.2.f. decondiEl.furt. pcr confcqucns Moic an 
& rci vindicationi, arg. /. i, ff. eod. qune itidcm mancntc domi» rcftitucnda 
nio & ipfarcgularitcr rcmanct. d.l.23. Cde undc &cxillius vcnianc 
compctcnti^ ad rci in bonis noflris cxiftcntiam judicium& argumcn- "^"i* 
tum formari folct./. j2.f. de A.R. D. l.2s.pr.f, de R. K Et vcro quod a ^ ^"^^ 
militibus, prxdonibus &|itruncuIiscorum, quorum dcfcnforcs clTc theii 
dcbcbant, mifcrisiilis liominibus,nonlioftibiis,adcoqucnon jurc qnidtm 
bclli, crcptumcft, rcipsd nildifiPcrat, abco, quodaliasviolcntiaeaut 
furtivitatis vitio affc£lum liabctur. /. 27.ff> decapt. & pofllim. ita ut Ra"oacs# 
ctiampoftablationcjn inftatupriftinomancit, rationc fc.jurisfui, 
quoin bonisaJhucdum computatur fpoliati, nullatcnus rapicnti ac- 
quifitum. dA.27.fac. l.iip.§.2. l.2^.f.eod. Proindc quod ipfi non 
jia£li funt dominium latrunculi talcs, incnitorcmaut fimilcs trans- 
fcrrc non potcrunt. /. 20. pr.f. de A, R, D. /. j^.. f. de R. I. ncque Do- 
mino jusfuumintcrvcrtcrc, quodinco conuflit, utadillummoduni 
praercptajuredominii apoircircrcvindicanti, ctiam lincprctii rcfti- 
tutionc, tMzaiz\cn\Mj.2.C.defurt,L3.l,2$.C.deR.y. ipsSvi 
vcrbi t//w<^/c4r^idfcreinfcr-c.Tte.Propriccnim &infcvindicationi nil 
communc cH cum prctii pcrlolutione: & incoinpatibjlia non incon- 
gruedicuntur: dominum cfrcalicujusrci, &candcmdcnu6cmcre, 
quod ficrctrcfufoprctio. Ncquc cnimqui prctiointcrvcnicntcrcm 
a£lionealiqu^quaerendamhabct,camobtincbitrcaIi,fcd potius coir- 
di^ionc & pcrfonali a^ionc.5. li-.feq, I, dea^l. i, 2j.pr.f, de 0, & 

D yid. 
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vid.Fraatzk.-2.^f/«/.^. m.ss.feq. Etadhaecconformitcrtoticsquo- 
ticsinobvcnicntc tali cafu juJicatum & rcfponfum dcprchcnditur. 
Sic apudCarpi. p.^.C.sf.D. /o.commodahancin rcm proflat fcntcn- 
tia Anno i<J8 j.mcnf.Fcbr.his vcrbislata: 6<t)n)DCn ecbw^t'^ 

fct)cn un^et)iip5ur|I(. ©a^tlfcbcn ©olbarcn Dcncn ^nrcrrf)an<ti 
Sl<tcftfaiI^^Pf<rD</ iXinD/ unDanDcrCS?t<()ab9cncmmcn/ unMuDU 
fccnacftbarfc 6f S^fc unl> S)crffcr ivtclxr t^crfaufff wcr^cn : eo mt^ 
Kn \H l)cnv)cr^cn<5i3cni{)umb^6crr<n o^nc <£ntgClD bittis rcfti- 
tuir<f/ unDwtclxr abgcfctgf/ unt) Dtc (Sijcnrljumb^bcrrcn mS^cn &<ii 
^auffcrn Da5 ^afur au(^9<ia()(fc ®c(b / NR. tt)Cil bcmclftU @er^ 

Datcnficftal^JrcunDc in Cicfcn XanDcn aufgcl^altcn/ n>ici>cr 

|u 9<b<n bcildnDi3<r ttxtfc ntcfef antjc^a^f^n wcrDcn. &c. & apud 
Richt. D^ci/.pd.«./*:?.cgrcgium ahquod, & fanc cum omnibus fuis cir- 
cumftantiisoptimchucquadransrcfponfumcxhibctur, anno 16^0^ 
mcnf. Jan. a Scabinatu Jcncnfi datum Scnatui ju ?)7<u(taDf an D<r Or- 

Ja, h.v. Di<itctl €ur<n Wir3<rn nicftf 9<bii()r<f/ i^rc^ Diurct) bi< ^intu 
6<run3<r(iff<ncn^cr(uff^f/ tTct)l)crg<fla(f mif ii)rc^n<ct)|T<n ©ct)<u 
^cniu<rf)c(<n/ unDDa^anD<rn 4cuf<n abGcraubfc^i<fi<iu wicDcr 
2(nrtcl)f ung t^rcr fimfffi3<n gia()runB tvi|Tcnf(ict) an |icl) au bringcn / 
^ic 6cl)tt?c&ifcl;c ©c(Dafcn aucb an^crcgfc^ ^icl): NB. ntcfcf jurc 

bciii , fonDcrn auf ©fraffcn/etdDtcn/Jlccf cn/unD ©iJrffcrn/ 
«jiDcr i^rc2(rticfcl^fcrjcffc6cnXcutcn cnttrcDcr ^cimlic^j cnt# 
ipcnfictf oDcrmtf ©cwatta&gcprcffct / unDinDc^jb.iRomtfcljcn 
fXcicbl 2lbfct)i<D<n flar(tct)t)<rf<j)<n/ Dap n><D<rDi< Dv<uf<rncct) Dic 
gu^35n3<r/»aii man aucf) c^Uidtj in D<r5<inD<ian^ unb Dccfi auf Dcg 
9v<ict)^ bcD<n (ig<n tt)urD</Q5<uf< macftcn unD p(i'inD<rn/fcnff<nab<r/ 
•inD fo tt< ixgtvcgcn vcrbrccjjcn tt)nri><n/<rnfl(id) gcfTraffcf n?cr^cn fcf- 
fcn: 6c i)abcrtl>al)cro/ unb bct) fc(cl)<r ^cfd^affcnfecif scmc(tfc 
ecl)n><bifct)c 6c(baf<n an fotc^cn mit ©cwaU un& Unrcc^tab^ 
gcnomm(n€n93tc^/fcin rcc^tmdpi^ Dominium, unb^gcn^ 
t^umb iibcrfommcn/ auc^ Da^cro Daffclbc auf an6crc icute 
tcjlanbianicfti transfcrircn/ unDt arc^93crfauftung/ btm 

gcnftfnncn: D<ren?<3cn^ann<ur<5»«rgcr/ fc ^^rgl^icftcn an |ictj 
8<t;anl)<(f / cDcr inncn t^ahtn/ ait unb \<tt ©fucfc Dcncn vcrijca 
icctttcn Si3cnfl)um0 -Otmn / t«tnn (tciufcrDcrfl t(;r <£i^cuf()um/ 



de Recuperdtioffh ^eUlca^ ^c. ty 



gclD ttie^erumb mt \\\ atirtt^orfett unD aBfof^en iw faffen t)erSun« 

^en, Hinc & publicif priidcntuni Mngiftratuum aut Superio- 
rumcdiiflis fubjcftos ab irfiusmodi cocmtionibus pcr ccrtas poenaff 
dctcrrcri folcrc, tcflis cA Mcv. /. &his in terris non ita pridfcm a 
ScrcnifTimo Lcgislatorc, ad cocrccndas militum dcprardatorum im • 
probasmanus,fa£lum cfTcnovimus.Contraqua? nilpoflcfforcs juvarc Cifci quo4 
valct, quodalioquinrcs, quaeincidcrcinmanuslatronum&impro- pun^uo* 
borum niilitum , vclplanenon, vcldifJicultcrartioncaliqua rccupc- <I"^»* 
ratae fuiflcnt : valdc difficilcautcm pro impo/Iibili rcputctur. /. 4.. §, 1. j^Qy^ *tur 
ff.deflatAtk. quaeratiofupponi folcta nonnullis^curincafu L6.jf.de 
€apt.& pojiitm. rcdcmptori rci , a latrunculis cxtcrjB gcntis captae , 
prctiumrcddiconvcniat. Etcnim impofTibilitati nccomnisdirficuJ- cximuotur* 
tas, ncc fimplicitcr aequiparatur. l.2.%.2. l.ij?» ^.c.f.deF.O. 5c 
fufficit hi'c, quod dcturprofccutio , licct cum diflFiciliori faepius 
cvcntuconjun£la: cuifi velDominus non infi/lat, dc fc qucratur, 
fibiqucimputct : vcl fi infiflcnti jusnon adminiftrctur , faifliidcft, 
quod in ccnfum & rcputationcm juris non vcnit. I.12. deoff. Pnef, 
Frantzk. </. .7. ^r/Ip.». j/. Etututaliquandoprae nimiS licentia mi- 
Jitari , & connivcnti^ Ducum f. Magillratuum militariuni contra 
ptwTdoncsipfos infclicitcrf^piuscontcndatfpoliatus, tamenidnon 
cncrvat punflum juris incafurci , ab lAisinaliumalicnatae, fclicius 
incfFc£lumdcduccndiinforohuic compctcntc, ubi cxa£lior juAi* 
tiaeratio &diAributiohabcbitur , procxa£liorcco &delibcrandi & 
dccidcndi ordinc, qui Judiciariae difccptationi proprius cft. conf, 
Richt. d. l. n. 12 j. & quae i» 9. 14. cx Mcv. attulimus, his ipfis luccm 
fcrncrantia. Quodattinctdifpofitioncm d.l,6. cjus vcra & gcnuina 
ratiocfl, quod barbarics, &inconditusfcnfu$,cxtcraeiIIiusgcntis, 
nullani admittanta£lioncmcontralatrunculosfuiccnsus, quicxinde 
hoftibusalTimilcs, faltcmquacfFc£lus, habcnturi quodfccusinmi- 
litibus noflris praedonibus , qui coram praefcclis fuis omnino convc* 
niripoffunt, &cocrccri dcbcnt. l./j.^.^.f.deremilit. Fnntzk.dJ, 
n.s2.fe<iq. ubiteflatur, cxcmpla corum non raracffc, qui non tan- 
tum rcs raptas rcflitucre coacli fucrunt, fcd ctiam,,qui juilasproptcr^ 
ca dcderc pocnas. In hjpothef v. &concurfu ccrtarum circumfian- im 
fiarum^uinaliquando, faltcmcxtccn^rationc, juflum judicaripof- h7p«tl»cf 
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fit, ut rcs, nifi rcfufoprctio, non rcftituatur , nosintotumncgan- 

• dum non ccnfcmus : Quofaciunt vcrba fcnteniis, quam rccenfct 
Carpz.f.-f.C.^/. D.^. initialia, junflis finaiibus: £)bnunin>ar DtC 

^ 5igcnft)umb^f)crrcn lit i!)ncn aSgcraubfc (?ad)cn tnnt)a(f^ ^cr OvcctJ- 
(c/ fcnffcn o\)\M €nf^c(rnu^ t?on bcn ^c|7i5crn tvicbcr abiuforDcrii 
n>of}l bcfugf . ic. k. @o fc^n aucb bie <S(f^enff'umb^l;crrcn nacb Wcic# 

itcnl)cifbtgSa(g/ unDNB. &crcrt)arbep mit cmlmiffcitDcn Um# 

pdnDc/ jctoct)a«fii?ort)cr3cf)cn^cQ5cf(l)cintf;nn3 ^c^€tgcnff)nmb^y 
Dcmitauffcr Da^aufjclc^jfc 3fanff<^c(i) wicDcr <n crfTaffcn fdjnlDij» ' 

In fpecicvcfo iftiusmodi circumflantiae , quae Judiccm acommunt 
jurisrcguladimovcrcpoficnt, dari &habcri folcnt, vcluti, fipubiico 
confcnfu pcr fupcriorcm taliacmcndi poteftas fafta fit , cx nccc/Titatc 
foitcan, ncrcsncbis crcptae, cum noflraegcflatc & annonaf inopiS^ 
ctiampublico ncciva, ad cxtcros, ubi vendcrclicet, cxportcntur^ 

• & dominis ctiam pro prctio fua rcdimcndi occafio abcat: Qualis 
pcculiaris fanftionis in Ducatu Gotlianocxcmplum adducit Frantzk. 
d.l. tnaddit. ibi : SafetnS^Ilcn/ n?annganf5c Armadcn, oDcr «nab* 
wcnMicbctfarcfc ^irouvpcnDnrfbni^rcliircn/ obcr anffcfltcbc "iaae 
imianDcf!ia(igcn/unD/tricc^jugcfct)ct)cn rff^^/ a«cl)t»o!)f()a«f# 

• fcntt?c;fc4>fcrDcunDSStcf)abnc()mcn/ «nDofff «m ctn (^crtnf^c^wt- 

fccr(c^fc{)(a3cn/ cincm cDcr6cmant)crnbc\>or«nDfrcp fic^cti 

foUc / an^ 6f)HfIf. ftcbc Dcm ^cnf^cn' Dcr Dtc <pfcrDc «nD Da^ sStcj)/ 

&amtt C6 nic^t gdn^Itc^ a\x$ Dcm iant^c an an^crc cnt(c0cnc 
lOcrtcrwcij/ unDfortsctricbcnwcrfcc/ t^cdoljrcn/ aumbc(?cit 

tig auff Dcn vicrfcn 5f)cU Dc^ mi)Ui folch abgcnommcnc^ ©«t 
on jtct) «ubrmgcn / obcrctn juUVcn/ icDocb foldjcr ©c(ta(f k. ubt 

notandum , cjuod rcflriflum id (it ad modicum prctium , cum con* 
ditioncidlignificandi Magiflratui: pecora nonftatimma£>andi, fcd 
ad niinimum pcr 6. fcptimanas i aliavcromobilja pcr annum rcfcr- 
vandi : pccoraad pafcuapublicaabigendi.vcladconfuctum hboreai 
publicc adhibcndi ; coiitra vcro ab altcra partc rcfundcndi pictiuni 
lale, & nrccifarjos fumptiis in pabulum crogntos : ibi . !iOa(TctbtgC mit 

€r(Taffun3^cia«£?ac(Cf^fcn©c(bc^/«nD2lbfra.3fmgDcrn6j)ri5ca3uu 
tcrnnj von tf)m/tnmaffcn cr Dann Da|rc(bt*ic fraffr Difc^ j« r(;«n fc^uU 
^igfctjnfoffc/wicbcrjuiicb 8ftofcfn?itDcnniogc«add.CariY.<^ 
tid^omiunoMcY.^./.»./^. ubidiCitfco^)inaiijndciinitc dcL cnit 

pofTc 



4 



dt: Recuferaticne BeBicM, &e. 



pofrecciiflituiobcircumflantinruindlvcrfitatcin; 8c». 20. fe^<j. ubi 
plures cxhibct cxccptioncsarcgulj jurisdivcrrum quid, & rcfufio* ^ 
ncmprctii, ufgcntcs: quarum in numcropraetcr i . mod6addu(flam, **** 
prat judicio aut ;cxemplo a nobis firmatam, fcqucntcs rcccnfct ; vidc- 
Jicctz.ii Duminus rccipicndi aut rclucndi potcflatcm habuit, fcd » 
fcicns omifit, maluitqucrcs fuas rcJinqucrc dcprsdatori, quampro 
modico prctio rclucrc. }. Si adflans cmptioni, vcl ctiam alitcr 
fcicns non contradixit, fcd alium cmcrcpafTuSjUt ab co facilius quam 
a militc rcm vindicaret > cmptor vcro ncfcit , conditioncm rci vcndi- 
tae. 4. Sidomim negotiuminipsa cmptioncutilitcr gcritur": quod 
multifariam contingit, vclutifimilcs cxtraprovinciam vcndit, vclia 
alio locoacubidominushabitavit, utgravc&difficilcfuturumfuilfct 
<iomino rcm fuam pcrfcqui. fi rcs, nifi cmpta,dudum pcriilfcti Si con- 
nivcntia ducum pr2Ddari militibuspcrmittitur, quo coobfcqucntio- 
rcs fint, ncc corum opc rcfiitutio impctranda cfi : Si alids rccupcran- 
difpes, &mcdiapraefcntianon fuiilcnt. Scc. multorum tradi- ^cdic 
tioncm, fi cmptor publiccprotefiatus, fccmcrcproDomino: quam 
itaaccipit, fi nonrcpcriaturprotcftatiotcgumcntum fraudis& ava- -^uftic^" 
ritiae. Scd quasnonomncs itacompaiatas clTcdcprchendimus, ut dubitare 
iisfimpliv.its.f , pofitisquidcmin tJin.mis, ncquicfcatur ; faltcmin Jicebir, 
pun£lo jurisaliquas vidcnturpatipoficinflantias. Quod vclcxfupra 
dcdu(flispotiorcmpartcni dijudicarchccbit, in ipfoconiL^u for- 
tean latius cxaminandum. 

XVI. i.§iudnMm 

Qua 11. quod di(flum cfl tk //. pcrtincre quoquc ad formafc .t'^ 
Rccupcrationis nofirae objc£lum , ut ncmpe rcs ab ho/hbus occupa- ^^t^ 
tapautdctcntaefintinique: Tcncndum c/Uuc inrquccrcptas rcs & y^,/ ^ 
dctcntas dici cxconditionciniquae & vjtiofae captivit.jti$ autoccu- Coiriitio» 
pationis. Haecautcm vitiofa crit maximc, quando vitium aliquod ocvnipte 
aut figjHatim, vcl mcjMsa, vcl mwodo aut copu/ativc, utiinque «*P"vita. 
Crincausa-i &mmo(ioy bdli advcrfus ncs fuiwipjcndi , adusquc ^ 
hoftiles cxerccndi, feolicndit. \r\cMusn vitiunicfi, quando 1/^/^4- a'incft 
ttcHu/Ucaufa ti}y nccdatur, curhofli» iios bclhca manu petat, no- 
flraqucnobis auffcrat, ubiomncni hiimanitatcm quafi exucntis fola figillatini' 
voluntas fiat pro rationc: iri qucin iiiud Ulpiani /« /. 12. fe^. ff.dr ^""^* 
/>/r.^tf//Miiilect':rcliccbjt: Qji Jnterrogatus curnoflra nobis prsn- ""^^'ns 
piat^rcfponfiirusfit, tiUiapi$iipio;acc .obtcjjdct.cawi^vcipcr jnco- 
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Ifvt dacium. vid. Grot. 2. c, 12. vel ejMt fpeciose frdtenditur femitiHt 
expenfn infe deprehenditHr iftjHfliJJtma, Ex qua qui fub fpccic bcU 
^ ' Jicofa? manus rapiunt , in cos optimc quadrarc vidctur iilud Philonis 
ap. Grot. d. l. in not, Qni vero fnrHm vires na^i fnnty hi totat pradan^ 
• 4ur ttrbesy poenarum fecuri , ^uod fupra leges eminere videantmr. Tales 

funt homines ingenio minime civili^ dominatHum & potentatus avidi, 
magna fnrta committentes ^ ejui pulchris nominibm magiflratuum O" 
INumnc imperiorumidobtegHnt^cjHodveriHslatrociniHm appelletur. Et quam- 
visaliasad fuftincndum juftitiae intcrnae cfFcdum fuiTiciat jufliti» 
iuft^ficcturf caufarcxopinionc; tamcn hocnon accipicndum cftdcomni, quae 
>icmifliy^. ^f^vo^a &caIumniatorum propriacH , fcdquae nicntc habctur inno- 
ccnti. Mcv. in Nucl. J. N. & G. infp. 7. ^g, n. 7. add. Fcldcn. adGrot» 
c. /f. 5. /. Molin. de J. & J. 2, D. 10$. n. 1. dc quo tamcn nos prolixius 
inth.ig. Utr^uchacrationc rcscrcptae, utut bcllum rilcfucrit m- 
(li£lum, iniquc tamcn dominodicunturablatae, faltcm iniquitatc& 
inju/litii\intcrnL' llndc & raptoribus ifliusmodi ipfa confcicntia; 
f cditudo di£labit, ncccffariam clTc rcgularitcr illarum rcAitutioncm, 
fivchntad falutcm aetcrnam pcrvcnirc: fi quidcm rcmi/Tio pccca- 
torum & falus fufpcnduntur ^ rcdditionerci mal^ fidc ablata;,£z^ci&« 
Si.verf. is.fecjej, Efa.sS, verf 6, Grot. cap. 10, §. & ibid. Dn. 
D. OHand. cui rcAitutionis intcrna? obligationi non repugnatdo- 
niinium, quod vocant, cxtcrnum, ab c^'c£libuscxtcrnis. Scdde 
wl quopluribusr^./^. Inmodo vitium c/1, quando hoflis nos cx infidiis 
eiua quan,non indi£lobcIlo,adoritur; Tum cnim &rcs, quasnobistan- 
modum quaminfidiator & praedo dctrahit, ututfortcalias juflam bcllandi 
dc^iflu *^3ufam habcat , ttmcn quia non co , quo dcbcbat ordinc inccdit , no- 
tnHiaionis, ^'siniqucpraercptaE habcri mcrito potcrunt, faltcminordincadjus 
HA€in Gcntium: quod ipfum, qu^ rationc Civitates fuis Judiciis ccrtas 
^Mimfinem formulas, ccrtumquc ordincm cflcvolucrunt , intcr aliamaximc & 
^tqM$ra- dcccntis cititionis ncccflitatcm. l.i.pr.ff. deedend. cadcm & in fur- 
' rogato ac analogo Judiciorum bcllo dcnunciationcm ac indi^lio- 
nem, juflitiae conformcm rcccpit, ctiam inrcm fuam vindicantc, 
Conf. Dn.Ofiand, ad Grot, s-c, s* $•/• ut fcil. fi in dctrc£lante re- 
/litutioncm poflcifore omnis juAitia? pacisque fpes dccollet, tum de- 
fnum ad bcllum , tanquam ultimum mcdium, a£lu moveatur : quam 
rationem indi£lionis adaequatam magis habcmuscumDn. Zicgler. 
^Gr9t*ixC,$,Stti^ quam aflignatao) ab ipfo Qtoud»L fcil. ut certa 
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con Aarct,non privato auAijfcd voluntatc utriusque populi,aut popu-* 
li capitum gcri bcllum. Quippc hoc cquidcm cft aliquod cjus co- 
gnofccndimcdium, fednon unicum. Dantur&aiia: vciutifiacie 
utrinquc jam fa£l^ confpiciantur capita populi. Dn. Zicglcr. d. L 
imo &, antcquam ad eum rcrum Aatum pcrvcntum, non piane in- 
firmum crit indicium, fi pcr Lcgatps fuos Princcps R.cip.lae(ae,pacifi- 
cc propofitis rationibus, dc rcnitutioneinterpellavit , quod frequcns 
eflPrincipibus bonisSc paci infcrvicns medium. vid. Moiin.^.Z>« 
loj.num.it. addudoinid cjcempio contcntioniscxortae, circa infu- 
las Moiuccas intcr Johannem III. & Caroium V. Itcm, appara- 
tumbclhcumpubiice)pubiicisfumptibus,inaiterius tcrris aitcr in- 
ilru£lum jam audi vit, aut ex fu^ parte ipfe vidit. Non fanc fibi per- 
fuadcbit, bcllum quod immediate fubfcquiturprivato aufu moliri.^ 
\\Xx\nc[\it mcdHfa& 'mmodow\ii{in\c(i^ quando & juflitiacaufaemo- y*^ 
ventisdc/icit, & debitae indi£lionis folennitas omi/Ta apparet. Tum conjun^ii» 
ctcnimomnimodo, &inordincad JusNaturalc, & inordineadjuj cauc''* 
Gcntium, alteri rcs iniquc abrcptae liabcntur , fa£lo pariim k rapini & ^ ^^^^ 
latrociniodiftantc. fsLcJ.24.ff'. decapt.& pofil.conLVulud.vol.j.conf. moduuu 
4^./7./2/.LicebithicadfumcreexempIum,hocaptiusadha?ciiiu/lran- Exempla 
da, quorcccntiusmcmoriseimpreirumadhuc ha^rct exnupcr^ ini- p'arfcntis 
Qui/Iimorum raptorum hofliiitate, nobis utique no/lrisque accolis ^-^^^Ji 
fatistriUi, cvcntufortetoti Germaniae, favcnte fupremo bclioruni ' *tur'^^ 
diribitore, nonadcoinfauA^. Sancinteromuesgcntcs, utiquequae Cujmt 
moratioresc/repraetchdunt, hoc juAumeft» utpadisinduciisAatus ouafurf 
bclii, ututnonpiancmortuusha(flenus, fopitustamendt, utclcgan- & do 
IcrioquiturGrot. /. c. id c(l , utut a£lusbclli primus , ipfe »nduciif r 

ilatus bclli, ipfique hofies pcrmaneant ; tanien a£lu$ fccundus, exer» ^^^^ 
citium , & visbclli fint fufpcnfa : adco nt omnc quicquidhoc tem- 
porehoflfhterfiat, incurratin jura, tanquam dcpraedatoriefa£lum. non colluci 
Cujusitaque rapaccs manus in no/lra penctraruntvifccra, iocano- txercitium 
flravcl fuiscufioditapraEfidiis, hiscjc£tis, vcl pacific» quictis fidu- raotum 
ci^ iis maximam partcm nudata, infidiis & vi occupando, fola ^"^'^n*!*"»^. 
sequando, tributafuperbcimperata injufii/TImis & violenti/Timisex- 
a^^ionibusextorquendo ,innocentium lubditorum res quovis mo- 
doadfc rapicndo, cum vcl cafuad feperlatas fibi fervare non debc- 
bant, Grot. d. l. $. 6, totasque inde ditiones , aliam ex aiia , fibi adji- 
ciendo, detincndo^ quia contiajus6squc ngbifcuni cgcrit , iiuliux 

cui 



t>ijert4th Academicd 



cui judicandi impcrturbata rcligio.dubittbit : niaximc prxeuntc fuis 
rttiociniis Grotio d.L^. g. Strauchio /JijT^rr. deindHc,c.<4..$,2.feci. 
Ccrtc vitiumliicfcoAcndct &inf4*{/4: quaenulla fupcrvcnit jufti- 
fica, vclfaltcmjuftaopinionctalisi nccprior, fiqua fuilTct , valcbat 
ha£lcnus, induciis inccrtum&longiustcmpusadtcntamcnaniica 
compofitionis, infccuturam paccmpcrpctuam,fufpcnfa: & 'tnmO' 
do : bcllum fcil. priiis gcflum cft quam indi(f^um , qu^m prse fccur^ 
c^'* ^ amicitiaf fpc praevifum. Ncquc cft quod alTcclae Ejus , aut iflius- 
^'^K^ft^* modi fa£>i, cxpropnis domi quafi fuae fibi natis principiis obtcn- 
anhofti ^^^. Non alitcr agiintcrhoftcs: Fidcm hoflidatam,autpaclain- 
fcTTanda? tcrpofitanonclTcfcrvanda, quamdiuftatusbclli adhucfovctur & rc- 
ubi linquitur: quippcqui noccndi altcri liccntiamfibi propriam ftcum 
dubia vchit, ut proindc prolcAatio dc non ufurpanda advcrfus altcrum ho- 
frcfenMntnr {[HiuUi liccntia , in co, qui bcllum nondum voluit fublatum, fa£lo 
vidcatur contraria, quanidiu pax nondum fucrit rcftabiiita , aut dc c^ 
rcduccnd^ nonduma£lu tradetur. vid. ap. Putcnd. de J. N.& G. f. 
& c. 7. |. 2. Hobbcs de civ. c. 3. §. 27. Namquc contrarium vcrius cft : 
Affirmau Fidcm ncmpc promiffam, ctiam hofti , contra qucm bcllum a£lu ad- 
'firmntur h^cgcritur, ianilc fcrvandam clfc. H.i£lcnus cnim &quoad arti- 
^ationc ^^j^^ ^j^. j^^^ ^ convcntae rcccflum cfl a ftatu dilToIutae pcr bcl- 
lum focictatis, juraqi pacifica poflliminioquafi rcdufta conflant , in 
cstcris ut ut adhuc cxuIantia.Dn. Fcldcn. ad Grot.$. c. ip. J./.Conf. 
& Dn.Kulpis4^(jrfl/.</. l.Ex.i4..p.m.i72. Hinc ctiamfi advcrfus ho- 
fblutione f^cs valeat ha£lcnus liccntia bcUica , ut & jura cis quaefira aufFcrrc non 
^ubiorum pjohibcamuf, tamcn id faltcm vcrum cft in iis, inquibusinfpccie 
fidcsnon cft in contrarium promilTa, quam fcmcl datani laedi am- 
plius non licct ; ut itaquc cx tali promiffionc jus quxfitum cxcc- 
ptum quafi fit ab illaliccntia bdlic^. Multo magis crgo ubi fcriae 
funt cxprcGc condi£lae ab omnibus a£libus hoftjlibus, ubi Iiccntia 
bcllica quafi ifttcrmortua cft , &proftrata ad fcvcrasinduciarumlc- 
gcs,. plcnaBpacisinftarpraefinitumintra tempusjgcrcntium, quotics 
totus bclli apparatus diffolutus confpicitur: Sccundum quae fanc 
non implicat fidcm altcri datam inviolatam fcrvarc , & tamcn cjus 
hoftcmmancrc, ctiaminaftufccundo. llndcrc£lcdi£lum aB.Dn. 
Mcv. nncl.J. & G. infp. /. §. 4p. n. 2, apparct : f tdes hofttbus datd^ 
& ab iis receptay non minni in bello , cfHam extra id^fanlia pt & fervetter» 
Et accommo4ate ad hxc Quintilianus ap. Grot. d, /, Pt$blica fidet 
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inter Armatos hofles indncias factt ^ deditnrHm ctvitMtnm jura confer» 
ifat : & itcrum : Fides fupremnm rernm humanarnm vincnlum efi: 
SacralaMsfideiinterhofles. Et fanc nuUus mirfris, intcr hoHcs cfTc 
convcnrionum & obligationum impcrfurbatam communioncm, 
intcrquos& ipfius juris Gcntium quandam communioiicm ncccf- 
fitas &utilitas communis rcJiquam fccit & voluit. l.fin.ff. de legi^ 
tion. Pctr. Bcilin. deremilit. f.2. t.p. n, lo. Conf. Bronchor/l. Er«»- 
I. ajf. 29. Hotomann. illuflr. c^nafl, 7. ubi & difcuffa jcpcriu/H 
tur,quae in contrariummovcripofTcnt. 

XVII. 

Forma bclhcshujus rccupcrationis,'quantum/»yrCon(i(Ic« Formi» 
ratae, confiftitinipsaa£luaIi, autcjusdcmipfiusabhoftc nobiscon- 
tra jus fasquc praercptae, autaltcrius alicujus rci ho/lilis, quat vicc ^'f 
crepts, autaliasmtcrccptaefungatur, apprchcnfionc, aliusvcgcnc- 
riscxccution?, qua rccupcratrix bdli manus iniquumfuae rci ufur- \q. fc, 
parorcm , & quafi calumniatorcm, ad aequam juris rctributioncm, 
vi & virtutcbcliicaadigit &compcIIit. Notandumautcmhicmt- f«* 
Ximc cft , quod dicamus i « aBualem rei iftiwmodi apprehtnfionem. Et- ^***' f** 
cnim ficuti captivitas bcilica non cxiftit, nifi intcrvcnicntc natu- ^JJ 
raii&rcalioccupationc. §. /7. A<^^^.D. utproptcrcahocjus inma- przrept« 
nupolitumclTc&confiftcrcdicatur, i.c. quodtantumccnfcaturac- vtl ' 
quifitum, quantumcaptum././^. ^./.jfl^f ita quoqucre- aliuiha* 

cupcratiobcJlicanon potcft nonconfiAcrcinapprchcnfioncailuali : '^*^" 
maximccum fcmcl intcrrupta & intcrccpta nobispofTciTioipfo jurc 
non rcvcrtatur , fcd fempcr novS polTcnioncopus cftcdicatur, cxfcr- lioacji, 
tis vcrbis , in /. ig. f. Ex ejuih, caus. maj. 1. 2$. §. t.ff. de e^. P. & prae- * 
tcrca contiariorum cadcm ratio. /. i.ff, dehisy quifui velal. ut nil t4m 
naturalcpcrhibcatur, quam comodoquidfoivi, quocoJIigatum c/l. 
/. 3/. ff. de R. /. Hinc quam urbcm noflratium hoftilis milcs for- Hin§ 
tior adhuc infidct, quamdiu quidcm a nobis obfcfTa tantum , utut *xeliiduniup 
machinis bcliicis qua munitioncs, quamuros fuos,ita jam dilaccrata, 
ut jam factJc cxercitui rccupcraturo aditus patcrct , Iia£lenus tamcn ti^oncnT 
aiiundeadhucimpedito, Iiaec ipfauti nondum^ nobis rcccpta , ita nondum 
nec adiis talcs poffunt pro rccupcratione habcri : quia & alibi m ju- abfolvca- 
re, in fpecieinmatcri^ venationis, a£lusad occupationcm quideni (c^ 
CcndcntcSy adcamqueproximeacccdentcSy nontamencamplaneab- 
folvcatcs I non Ant ipfa occupatio. /. //. dc ji, R* D, |. /5. /. d§ 
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J?. D. Ad qux jura rccupcratio bcJlica hoc magis accommo^ari 
potcft, quo magis acquiutio bcllica in fpccicm vcnatoricC incidc- 
rcvidctur, Tcc. Plaloncm apud R.ittcrshur. ad §. A de R. D. id 
quod ufum habcrc pote/l in jurc pacificationis citius fccuta;, cum 
conditionc, ut tcrmini cujusquc Rcgni fmt , qui nunc habentur, 
cx haclcnus occupatis aut recuperatis. Hoc cafu cnim talis urbs 
in numcrum occupatorum referri ncquit ; cum & ahas pofTc/Toris 
mancrc intdiigantur , dc quorum reftitutionc nil fuit convcntum. 
Pufcnd. dej. N. & G. g. c.6. jj. Qiiorfum facit rcfponfum Ai^- 
xandn M. ad Legatos Dani , in pacis conditioncs ofFcrcntis quae 
jam pofTidcbat : Hinc , inquicntis, me depe/Htey ut fctam ve» 
jlrHmejfetCjHodceditta. 2. altt44vegeneri^ execHtionem ^ vdilti, CifH' 
fus holtiiis Excrcitus, fi ita undcquaquc cin£lus & circumfcfTus a 
militenoftro, ut vix uJlus fincdifpcndio viraccvadcrepoflit, aliovc 
quovis modo pcriculum immincat , & ob hanc caufam paccmpo- 
icat, oblat^nobis fufficicnti fatjsfadionc, tamrationcrcinobiserc- 
pta?, qur.mrationedamnorum &fumptuum, caqucanobis accipia- 
tur. aut fi quem cx nollris tcrris Jocum tcnct, cumco commutan- 
dumdct, qucm cjusnos iterum alibi occupavimus, autahasno/lrae 
pofrc/noni rcJinquat > fancquicquid ita ccditur &reJinquitur , cum 
nonnifiabarmata&bcJlicosamanucoa£loid /ijt,utiquc bcJJics rc- 
cupcrationis bcncficio|nobis obligifTe , haud vidctur dubitandum. 
j. Quodrcquiramus , vi & vtrtnte beUtca fadlam cxccurioncm aut 
rcparationcm : Hoc ipsocxcludimus cam juris poftliminii partcm 

?uainpriftinum ftatum rcponuntur , rcvcifnn fuam civitatem, fivc 
pontc dimiffi fintab lioftibus: & vcl pcr gratiam (ingularcm. vid. 
/. /. C. de pofllim. rev. vel rcdcmpti ccrto Jytro,/. 6. C. eod. l, 12. §. 7.Jf. 
deeapt.& pojlitm. firc invitisiis: aut dolo f. Fallaci^ profugi: aut 
ruptis VI privata vincuJis, cuftodiam &potcftatcm hoftium evafc- 
rint./. 26. ff. eod. Conf. Dn.Thanncr. tn dijjf. irtaH^. j^rgentor.hay, 
de captiv. in bello.c.i* §. 4. Hifcc ctenim in txcmpJis Jiadcnus vir- 
tutis beJhcaeparumaut niJiiJ dcprchcnditur, ut adco hujusnon fmt 
fori. 

XVIII. 

Quantum vci 6 Rccupcratio noftra in attributi^ & aSlibm ftiit, 
adjufti &aequirationcm, cxpcnditur, dcbctcflctum;«^4 cxftncfic 
iatcntionc i^Qupcuioxis^tiimproportto/tata id hoftihs prxoccupa- 
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tionis & dctcntionis iniquitatcm. Jttfia^d cum modum cx finfc& adjufHtiant 

intcnfionc rccupcrantis crit, fi flatamorcpacis, fc fuaque cum cae- '"^^^^^^^' 

teris in flatu pnci/ico confcrvandi , zeloque juflitiae hadlcnus fibi ^j^^ - 

ruisque iniquc dTnegatae: quod malum cft tranquilhtatis intcr po- cxintca- 

pulos profligandaefortifTimum, ficuti ccontrario ejus neccflariofir- tionc 

mandae & confervandae ftabilc medium cfl in juflorum prarflationc: recupc- 

pro qua , gentibus ctiam extriHrecus nccefTarii , multis modis usque """s : 

qua^uc ipraedcprchendunturfollicitae, proutipfa humanitatis ratio rJ**J" 

«univerias, «:iinguljs perlonas, ad litiusmodi focictatishumanaJ pads&Ju^ 

membro condignim curam animat & obftringit. vid. Mcv. NmcL/, ftiti*. 

A. & G. tnfp. X. §. ss f^^^' Non itaquc odio aut livorc vindi£lae : cu- Non r. 

jus furpeflum non modo , qua internum animi afFe£lum , fed & qu4 ▼indiwl» 

externas opcrationesreum fcfacit, qui poflcaoblatas aequ^ mcntc hvorc. 

cas conditioncsquovismodo afpernatur&rejicitjhacrationc ^^.^^ 

pro jurc fuo obtinendo quafi nier& vic^ fa£li ufurus. Quicquid ct- jnfimula- 

cnim juris efi in bclli, ctiam rcruni luarum recuperativi, rcmcdio, vix tur, qui 

talc cft, nifi ex hypothcfi incvitabilis ncccITitatis, & deficicntis omnis xquai 

alius mcdii : Secundum quae intelligcndum vcnit illud Ovidii paciscoft- 
ifrjftffum rt^tdo jtt4 dtcttrtr enfe. vide fuprk thes. 4.. Conf. Mev. 

d. t. infp s \ 4-t- »bi : ^«M alia ratione juris confecutio non pojfibilis^ atff , \ 
•valdedrjficilify atque drfpcrata. Quale quid non efl in cafu b. f ob- 
i*a? ab altero,ha£ieniis rci noflrac ufurpatore, fufficicntis fatisfa£lio- 
nis', cumomni eo, quod nofira intcrc/l,.aut fiquidultcriusadfecu- 
litatem peti poiTcaequitas fuadct. Qiio fanein cafiicenatbellandi ju- 

flusufusin nobis, licet dcccetero adfucrit jufla caufa : &altcriusin ^'"'A. 

manibus ;iifiitiS quadam armi fufFuIciuntur ,quae antca injuflitiae vi- ^ '* 

tupcrium damnabat: cum nulla ratip exigat,ut altcrius impotenti ani- <juis icnca« 

mo, qui nullumfacerct noccndifinem, cun£la relinquatobviaaltcr. mradaltc- 

Re£leita fcnticntcJCtiG. Dn. Stryk.de jur. hom. infe ipfum.c.i$. riusobla- 

An vcro, & quando,qui bcllo lam ftat accindtus , armato in 

id cxercitu , aliovc apparatu fa^o , ftndtoquc jam gladio in °itcriorr 

prarlia, aliosve hodilicatisgradus, proximus, ad iftiusraodi dciiftcic^ 

altcrmsoblationcm deliftcreindc tcncatur?ldnon omni ra- 

tionc cxpeJjta: cft qua?fiionis, hic non plane praetcrundae ; in qu^ 

brcvitcrcxcuticndS,exDdrum,&MoraIiUarumpra?fcrtim,fcntcnti^ Dijlint. 

diflingucndum cffc rcpcrimus : Num beliumjam a^iualiter coeptum, cx 

caedibus utrinquc jam fa£tisj nccne: Hoc cafm^ fincmpcuondum ^lo"Ii^»« 

£ * dimi- 



§6 Dfffertdth AcdJemicd 



flcxdfbus CQcptuni , tcneri Ulum dcfiftcrc ; quiabcllum non volunta* 

kiondum tiscA/cd ncccfTitatiSjqux di£lo cafu ccffat : & ipfx S. iitcrx non alt« 
ttdualitcr tcr jubcnt. DeHt.2o» vers, icfe^q. y//0C4/«vcro, quando jama£lua* 
cccptum Jitcr CGcptum edpraeliari , tum itcrum aiiud ipji licereex jnrurig^ere^ 
bcllum. vicujuscxcqui potcft violcntcr, quodhadcnus ita pr<cfVa£^c ncga- 
Ratio. luj^ . rcfra£larius talis fua pcrtin3ci^» fuaquc fponte, fc con* 
^ittTHm^ Ailuit cxtra ftatum fatisfacicndi in flatu cxccutionis juilitia? vindi* 
^uUtfiutg. cativae: quafidcfc ipfoqucri ncccffclnberct, cur, viamjurismindl 
mp^ tutam ciigcndo, tutiori qu^ifi rcnunciavcrit , ad quam non immcrito 
•zfummo ipfiab cxcqucntcncgaturrcgrc/fus , utialus in Judiciis in gcnere id 
jurc jurisc/l. / //. C. de R.C,l.2fi. C.de patl. Aliud vcro iipji incttmherevi 
«onccacn. oyiigatioftU^ij$ue^i ex leae charitatie^ fccundum quam oportct, utde« 
Stcus ^*^^^ ^ hzWo inchoatoridquc fivc ab a^luali confliclu jam itcrum 
eilcge ceffatuinnt, fivc copia? adhuc in adluah /lcntconfhiflu: utrobique 
cfaaritatii. cnim cadciii Icgls n^turalis manfuetudo monct, ut fanguini, utut ho- 
Ratio. iliii, juxta tamen &humano,quantum ficri poteil,<Sc fccuritatis pro* 

priaecura pcrniittit, parcatur. vid. iatius ha?c dcducens Molin. 
daiur ° i^Cr L2.D.202 n.ij.&fcijij m^ddfiM. Arbitramur tanicn & luc exci- 
in gcntc pi^ndum cflccafum i ubi gcns tahs cft , quae incmcndabiii cfTcrato* 
'«YAirpan<li. runi morum barbaric dignamfcfcar,utcxAirpctur, hincqueexcidio 
devota cft : Cujus cxcmpla S. Spriplura cxhibct. vid. Dcut. 20. v /7« 
Xi^ig. ConC. Jof ti.v. ip. & 20. Et utinam ca foiaexhibcrct, rfec ho* 
diedarcntur, qui improbitatcfua, plusquam diaboIica,xandcm infe 
provocarcnt jufiiffimi DEI vindjcalnccm 6c funditiis cvcrtcntcni 
inanum ! Equidcm quod notari prxcipuc hic mcrctur , in fanioreiii 
Philofophiam vidcturincurrcrc, diclaMorahibrumdiflin£lio, qw^ 
^^obii obligatio , qu<B c/l ex legc jHjiitidy opponitur obligationi, qujc c([ ex 
tooTcntut if^g f^fj^fftdtu : cum potius amiccconfpircnt , &'utiinquc aeque la- 
fuUrfltna^ tcpatcns vinculumcoiiltct, in utriusquc aequc late patcntc bafi & 
rx * fundamcnto,quodutrinqueidcm, tribucndi fuumcuiqi, prai^ccptum 
iettiufirtii eft,Iatiorcfc.fuocompicxu, itaut obfcrvans juftiti^, honcflc vivcn* 
dOjfuum cuique in fpecic tribucndo , ncmincm Isdcndo, eo ipfo 
iifithdTt. quQquc chantatis officium explcat. vid. Dn. D. Ofiand. ddGrot.j, 
^*^* c. i7.th. 9.& c. ij.th, 4., Nihilominus tamcn facile patefcit id 
fcntcntix cffc intclligcndum dc JuflitiS falt^m teniverfdli^non partkHlari^ quam 
divetfx -dicunt, aut in fpccic fic di£la. vid.Grot. de J. B.& P,f. c.ii. ^.j, 
^oncilian. Coj\f. ExccU. Dn. Jigcr , Dijf. de Jtere hom. in fe ipf /. n, fin. ubi. 
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(juamvis ali^ occaiione, eas duas fcntentias iU conciliat : Dcinde ^'/'"l^ 
dcJuflitiSw/rr«^, cujusprincipia , figcnuinajCoofcicntiamipfam juftYtla» 
tranquillaiitjnon yttthexternk^ queercccpto loqucndi ufuita dicitur^ univerf». 
impunitatcm aclionibus cxternis concilians, imo & autoritatcm lea 
quandaminforo extcriorirelinquens. De h^c MoraliAx intelligi & 
debent^rcfpicicntcs, quid Jurc Gcntium rcccptum fit,non vcr6,prsc- p^iicoli-: 
ciscqua rc£litudinem & rcgulam uniformcm in ratione adJusNa- 
turale involvit, quafi diccrent: Etfi ambitiofa ca impotentis animi ^^^j 
obflinatio, qu^usqucadcxtremum fummsenccc/ntatispunflumju- int^y 
Aitia; impcrium detrc(flatiiollis, fusquedequc habcns amica no/lra intcrnaa 
monita, apparatusbcllicos, inque hoflihtatisa£lum ipfum jamde* & 
du£las operationcs, digna fit, ut rctundaturomnis gcncris maljs, quae ^««crnanu 
comuniGcntium fiiffragio,cx urgcnti/Timanccc/ntate,receptaIicen- ^^f***^ 
tia bellica,prout fimpliciter ex Aatu hoftilitatis oritur,hoAi in hoftem pefjphr* 
permi fit ,adcoqi & violcntcr cccptx illius cxecutionis contmuatione, (in quan* 
utut cum ca^deiiat, & dcvaAationercrum , infefatisfunefl^, ha£lc- daraczpli. 
nustameninillumnoninjufld, qui habetquod fibi fueequepertina- «atar. 
ciximputet} Attamen ipfalcx humanitatis, ipfa «equitatis, &juris ^ 
naturahs manfucnido,qua ifliusmodi licentiam tcmperari,termina- 
fi , &ad charitatisregulasaptariconvcnit, quxfacilesad condonan- 
dum, ctiam inimicifTimo, motiis in homine requirit & com mendat, 
aliudfuadct, & confidcrari vult, non tantum quid hortiscitrainju- 
riam, aut impunc,'pati po/Iit, fcd&quidhumanum, quidpium& 
gcncrofum vidorcmautbcllatorcm dccct. Secundiim quae omni- 
no convenict, cumacccptatione b. f. oblatorum, utut in extrcmo 
niomento , dc fummo jurc dccedcre , quam fummum jus cum vio- 
I.itione mcliaris & a^quioris exequi : Quorfum m^iunl vcrfus 
Claudiani: 

Non ttht qnid liceMt, fed ejMod feciffe decehit , 

Occurrat , mentemt^ domet relpetlns honefti. 
Conf.Dn. ?\\k^doi^.deJ.N &G,g,c.6.S 7. & Dn. KuIpisi/iCtf^ir^. eiuiijnm 
Crot.adiib.i.c.^,p.ii^.fe<jej. ubi idcntidcm adGrot. provocat. Sane fialrcr ai 
idcertumcfl, non omncmpraetcnfaefatisfa^ionis dcncgationcmeo- ratisfacicn- 
dcmbclli rigorccfTccorrigcndam. Sarpiuscnim evenit, ut,hcetalte- <lumfcno« 
liuspctitio lit jufliirmia, tam ratione cauf^eimpulfivae, quamfinaiis, 
pro altcr^ tamc parte, neganterc/litutioncm,non minus militct jufti- ^^oiccni 
tucaufae^faltcmcxopimoncprobabih tahs, dumpra^^icc judicatfe o^inioui. 
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fiabcrejuftanircpugnandi caufam: qnapdifputatioquandoin bclluni 
cxnrdcfcit, cx hnjuspartcnon minus juftum crit bcllum, formalitcr 
faltcm, &inconfcientiagcrcntis, licct matcrialitcr &in fcfitiniu- 
ftum. EtquamvisparodoxOn vidcripoffit, unum idcmqucbcllum 
cxcausS utrinqucJuVlumpcrhibcrc, cum contrariorum ca conftans 
ratiofit, ut fcmutuoponant &toIlant, adcoqucficxpartc pctcntis 
rcftitutioncm rci fit juftum , non poftit non cx partc rccufantis cffc 
injuftaim, &contra: cum mcdiumintcr haec non dctur ; tamcn id 
faltcm conccdcndum cft rationc juftiticC adretn ipfant , aut rei veritd» 
Um rclatap, cu jus rcfpcftu immotum manct , bcllum utrinquc juft um 
efTc non pofTc ; Sccusvcr6cft rationc oferxntium^ corumquc opinio* 
fits: qui quoticsutcrqucinnoccntcmcntc, ob intcrvcnicntcm igno- 
rantiamincvitabilcmadarmadccurrunt, non injuftebcllum fufcipc- 
rc & g^rcrc diccndi funt,ut adco hoc rcfpc£lu,& in hoc fcnfu, bcllum 
utrinquc juftum,finccontradi£lionc,ftainminari pofTit. vid. omnium 
clcgantiftimcGrot. JfJ. B,& P.2.c.2s.n /^. &ibidcmDn.D. Ofian- 
dcr, ubi cx Scholafticis , quomodo bcllum tribus modis poftit cffc ju- 
ftuni i.formalitcrtantum, z.matcrialitcrtantiim, utroquc modo 
fimul. Conf Covarruv. adc, peccatumde R. /. i»6.p. 2. ^.10. num. 6. & 
Braudlacht in Hiflori^t Pacipcat, fHhiella Confultat. 1 n. /. Sicuti 
itaqucia forojuris Civiliscvcnit, utqui innoxia mcntc, & b.f. ob 
rcm omnino dubiam altcrius aftioncm cxcipit, indc haud tcmcrarius 
litigator, utut infcrior cxproccftu dcccdat, tamena Judiccmitius 
habcatur, in fpccic ad rcfundcndos litium fumptusnon condcmnc- 
tur. /.4. C. de frMEl. & lit. e.xp. qui inviccwi ob juftam & probabilcm li- 
tigandi caufam, qu3P in altcra partc faltcm cx animo ccnfetur , com- 
pcnfari folcnt, vid. Conftit. Crim. Carol. V. art. zo i . ibi : (J^ ttdrc 

d<nit ©acb/ tc^^Ux anfligcr fcincr flagc rcchfm^Ji3C^SrfacJ)C3<# 
^abr/ ^aburd) Dcr Ktcljfcr fccwcgcf wcrbcn tn^gfc/ Dic J{c(Tcn un^ 
©cftabcn / an^ rc^ficfecn gcgrmi^ctcn rcctflidjcn ^rfacfccn ju com- 
pcnfircn nnl) \\\ VCrgUldjcn : alicis vcro regularitcr viflori d vifto fol- 
vcndi adjudicantur. /. 7^. p^-ff- de jfsdic. d, l. 4., C. defruEl. & Ut. exf, 
Conf,h.Di\,L2Ut,diJp.de expeKfviEhr.thJ7'\tz quoqi talc quid juftum 
cffctin tali cafu profccutionis & cxccutionis bcUics, non tantum 
quoadrcmiftioncmimpcnfarum, fcd& clcmcntiorcm acccptioncni 
ingratiam, fialtcrincausi dubi3,ad iftumultimum nccc/Titatisgra- 
dum^juilitisefus caofs inftitcrit^maturius non ofFcrcns fatisfactio- 
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ncm: maximecum &aljasiacaus^ dubia viani pacismagisqusrcre Udit^ 

tcncatur, quipctit, qn4mqui poffidct; quippcinparicauft mclior 

cfl poflTidcntis conditjo, idvjucnon tantum ju» c Civili, /. p/. |. ^.f. dt '*^'onc. 

f^O././?».C^tf^. fcd&iiaturali; undcquamdiualtcr dc inju/li- 

tia Aiaepoflcnioms nondum cA convidusfatis, pctitor nonhabcbit 'J^* 

juscogcndialtcrum, utS pofTe/TioncdcccdatGrot. </./.«/#«.//. conf. forocoa. 

omnino/A.^. ubiquomodoplcrumqucculpaconcurrat,adminimum ^«icnti«; 

praefumpta. QLixquidcmitafchabcnt, fccundum juflitiam, qus J^*»>vi4 

efltnforoPolt&confcientUi (oiizii^ inforo Soli^ &fccun- 

dum bcliorum praxin , ut nunc plcrumquc c/l , Jcnormiflimam , non ^0^^"^ 

attcndantur. Conf. Vultcj. ind,conf^g.nMm.i2i. &omnin6PauI. rcpugac^ 

Franc Roman. indilp. decaptivit. % jg.fe^q. ubi diAinguit inter jufii^ 

tiam belli ethicam^ & politicam. 

XIX. 

Proportionata, ad iniquamhoflispraeoccupationcm & dctcntio- 

ncmcrit, cxcjus, quod rccupcratur vcJ ^j/4//Mrf , vc\ ejuantitate. cxpropor- 

Rationc ejHalitatU nil intcrcft , rcs quae rccupcrantur , fint eadem nU' tione 

mero^ quaenobiscreptae , habilcsomnino vindicari , obdominium ^*^^"in»- 

vcrumremanens, pofrcifionc licctpcnesaliumconAitut^. vid, /..?/. ^'*^<^<^fcn- 

pr.ff.deO.& j1. An moralifaltema/limatioKeeadem^infe alixy (^uO" ^*^* 

tics fc. rem noftram confcqui non valcmus. Haec cnim cfl ratio jufli- etn^Ui» 

tis cxplctricis f. commutativa? propria , ut quoticsad idcm non po- turvti 

tcftpcrtingcrc, fcraturadtantundcm, quodcfl morali a?/limationc «» 

idcm: ElcgantcritaGrot. .?.f.7.§. r. modo tamcn rcs illaeadhoflcs '^"^'ifatc 

pcrtineant. Horumctcnim inrcbus fuisdominium nonobflathoAi, '/•^''"^? 

quominuscasaufFcrrc, fibiquchabcrcpoUit. Cujusrciratiodaripo- ySWw * 

teft duplcx : Vcl quia naturaliter rcs hort ium omnes pro dcbito tacit^ cxdcm 

qs. quddam hypothcca hofti affedaeinteiiiguntur, ut,dc/icientccx- numcro: 
pIctioncdire£lidcbiti, inhujusIocumarripipolTint ; quomodo ra- 

tiocinationcm Pufcndorffii d. tr. j. c. 13. $. /•. horfum translatam ap- "lo"!* 

plicarchccbit: Vcl (quaeratio uti communior, ita &gcncraIior , in- jpfij " 

quccafus omnes accommodatior cA) quia pcrflatum hoftilcm rcs tioJTcV 

hofhlcsincam dcvcncrunt condirionem , ut rebusnulhus, in ordi- tfiodhjint 

ncadhollcm, acccnfcantur, faltcm quacfFc£lum, quatcnus abiis hoftiic*.' 

manus ab/hncrc non magis , quam ab jis, quae rcvcra nuilum domi- ^•"•^. 
numhabcnt. /./.$. i.ff. de A. P, tcnctur, rcnunciationc quafifa£la 
cof um jurium,quae ca^tcroqui /latuspacificus fandla habct,comitcrc|i 

obfcr- 
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IfieiiUif' obfcrvat. Dn.?iifcnd.deJ.N.&G.4..c.6.$'f^- IHudnif rcfcrt rcsiftap, 
*V titulo, quovc modo ad hoflcs pcrvcncrint, pacificd MctjMiJitionis ,an 
^'^"^'r ^^^^^^^^^^P^^^*"*^' Nam & rcs,quas aliis hoflcs noftri antca bello cri- 
padficara pucrunt, utiqucho/lilcs ccnfcndap funt, proindc & cidcm legi fub- 
Mn jaccnt. Quod dubium non habct ubi bcllo omni cx parte jmfto boilcs 
beiliMm abaliis tcncnt. Tumcnim hi vcredominiumcarumamifcrunt , ac- 
•cquifitio- quifitumillisjurcbcili, vci fuffragantc jurcNaturae, quatcnus intra 
parcm dcbiti mcnfuram fubfiftunt, vid. Grot. i.c.c, §. /. a quibus 
tMmrMt^T^e- itcruni codcm jurc occupamus , tanquam rcs corum jani fa£las , 
4fu$fitMrMm nobis nunc cSdcm rationc acquifitas. Sin v. ho/lcs noftri bcll© injitm 
btUo juAo. fto aiiiscrcptas poffidcnt, numne&tumha? iprae pro hoAiIibus ha« 
Racio bcndsHnt, &rationcnoflriquoquecumcfrcau quodamoccupabi- 
Stiduhimm ]gg ^ gltioris vidctur cffc indagims? Nos diAingucndum ccnfc- 
tMt.stquifi^ mus : Aut quaeftio hsc rcfpicit juftitiam internam , & fccundum 
bclloinju- hancindubiumomnino quod priflinusDominus fuojurcnon cxci- 
fto: dcrit: Ncqucenimablatiotaiisinjufladomimofuo illummagis fpo- 
mH iiaripotcA, quamrapacitasprsedonisalicujus vcl fcraE; bcflis. /.^^ 
f.de j1.R,D. pctconCc(\\icns, cumillafrcs, ututabhoftibusha^lc- 
■/•.fua nusdctcntap, tamcnadcosjurcnonpcrtjnucrint, nccnobis juserit, 
internam ^a* occupationchoflili nobisappropriare , cum prapjudicio vcri do- 
hoftinil xnini. Dn. D.Oiiand. ad Grot.$.c.6 th.r. ubi intcr alia exempfum 
«cquifitam praefcntis fccuU adducit, huic rciexphcandxadmodum aptum: Si 
RMth Priftceps^in^uicns^ali^Mis exiertu ante ^o.annos HolUftdisRegi HiJpaniMm 
Ixcmplura, fff^ rebellibHS intMliJfet beHumy ob tnjHrias ftbifaSlas ab iUis , & occMpaf^ 
"ttoVido*' regiones HodandarMm y nontamen pratenponis jitsamiftffet Philtppm 
«ino fao HiJpaniarMm ante pacemfaifam CMm iUis. Nonenim fas esl cmm al" 
xcftitucn- terim injnria occMpare id , (jHod alterim eff. vid. omnino qus ibidcm 
duta: pIuracxCornci.aLapid.tradit. TalitcritaqucpcrhoAcsnoftrosoc- 
*^atio. cupatas rcs , & indc in potcftatcm noftram rcda£las, dommo rcrti- 
•pparcni. tucreomnino tcncmur : nonquidcm vialicujusconvcntionis, pa£li, 

autcontraftiis univcrfalisintcrhomines, qualisalias fineiturdGrot. 
■on taraen ^ » ■ r • r ^ 

finecom- M'C.io.$.i. &quicum fcquitur Pufend. -f.c. //.l.j.O-/. Scdcxipsl 

penfatione a^quitatc naturali , quap vuitut fuum cuiquc tnbuatur, rc£^iusmo- 

inafcndii ncntcDn. Kulpis. adGrot.d.l. Ex,6.p.0i.feq. quotics cur iile ea ca« 

Alabortm. rcredcbcatnullacaufa fubcftnnturalitcr jufta. Grot.^.r./<> §.^. qu9 

«quitas tamen & cx ad vcrs^ partc omnino fuadct, ut extralienti ita dc 

hoiliumpotcAatecompcQfatiofiatpcricuIi, iaduflriSj &iaborit^ 

In ^uaa« 



inquantumutilitcrdominocc/Tcrunt.Molin, 2. D.//^. ji.^. ficuti iJ 
juftum cft in co , qui rcm alicnam in mari pcrditam urinando cdu- 
xit,quo fimili utitur Grot. 3, c. 16. n. j. quaJis rctributio quamdiu nc- 
gatur, tamdiucontrarcporccntcnidcfcndcrefc pctcritaequ^rctcn- 
tionjscxccptionc, vid. Lii..^,i.f.comm,div. auictiamtransIatSjani 
pofTc/fionc, jus ipfi natum cft pctcndi iflam compcnfationcm vi quafi 
cujusdama£lionis, vdiniAisdifccptationummodis &formis, qui« 
busGcntcs uti convcnit, antcquam ad bclladjlabantur,vid.yi^.^ib.-^, Jtv» 
qux inforo Civiii fi rcsagitarcturcfretnegotiorum gcfiorum : quac [•cHniHm 
& ipfa in gcncrc fundamcntum in naturSiacquitatc habcrc rcaiiis '^^fi''^**^ 
affirmatur. S. 1. 1. de oblig. ex quaf. contr. /. /. /. 2. /././. de N. G. add. "oft?;Ul! 
d.l.i4-^,i.ff.comm.dtv. Zicgl. ad Grot, 2. c.io, p. & Pufcnd.<^./. quidjarit 
/^. quam ncgatur a Grotio d. /. Aut rcfpicit jufiitiam externam qarfitum 
illam, fcrcfcrcntcmad mcrlim jusGcntium, cujus indulgcntia ali- nabcrr, 
quam his ipfis cxtrinfccus, &inforofori conciliatamrclinquit au- 
rhoritatcm,pro dominis cos, qui vcl in jufic occuparunt,agnofccndo, ^ 
dominio faltcm cxtcrno , ita ut & ipfc injufio bcllo hofiis, & qui ab ab*co*u« 
coinbcnojufio, bellicos^ manuccpit, vclahascommcrcioquodam bcnr. 
titulumabcohabct, in poffctnone rcrumtalium judiciariaautorita- E.ati«^ 
tctucndi vcniant Grot c. tf. $..?.Roman. in di^. Di/pnt. decaptiv. 
$.f6 idqucintuitu boni communis, maximcoblitium &bclloruni 
pcricula,omiiibusgcntibus nociva,cvitanda,nccc/ritasGcntibusim» 
pcraviHc crcdendum cft : nc fc. pri vatis litibus pubhca quics nimiuni 
turbarctur, bellisquc implicarcntur inviti cx inccrti & cujuslibct 
impctitioni obnoxiii rerum pofrc/Iionc. Grot. c, io.§, j. Conf. Mo- 
lin. d» l. n 7. 

XX. 

Hoc vcro quomodo proccdar, & quousquc huius tui- ^ , 
tionis in forocxrcrioriettettuslc cxtcndat, rcfpcdu C)us hiTipfisho». 
maximc, quicmprionc,autaliocommcrciigcncrc, aliove «juicquid 
titulo juftoab coacccpit, qui rcra noftrambcUo juftocx- 
traxcrat ab alio, qui bcllo injutlo nobis crcptam poflidcbat? 
EautiDdrib us miniisplcnc, nccdifiin£lcfatis, tra£latacfiqusfiiOf quousquo 
itaambigui admodum jurisdcprchcnditur. Sanc ficuti dominium cjusEfjfe* 
vcrum &intcrnum nonhabuit, aui primo ccpitbclhinjufii autor: »5usf« 
indajuc ncc iiadus cfl, ^uiabcofccundolococcpitbcili, ututjufli, "^caiatf 
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tx^indl- ^^o^Jcrator & arbitcr,ncc porro , qui ab hoc fibi tcrtio ioco compa- 
inentis xavit cmptor, aut fimilis : quippc jusdomini vcrircmancns, rcmquc 
jurisal- ipram ipfimtimchabcns afrc^^iam, quafichara^crcquod^m imprcs- 
tiiijrcpc. /Ojindclcbili, nifi fa£loipfiusdomini, aut juflasobcaufasfupcrioris, 
titur; aut hujus inftargcrcntis, efficit, ut aliusabcoJcm jurccxcIuAjsfit, 
niaflus "^'^po^^i^^ ju^^^^i^"^ ^v^"'^^> quonondanlur duodominiinfo- 
^ridoiure ^*^"*^ unjus cjusdcmcjuc rci, Lj.^.f.fflcommod. adcoquc vitiofafn 
irriti clTc Communitcr altcrius actcntioncm arguit , vitio quoquc transplanta- 
4cbcbaot} to & trnnsmiffoin cmncsaiios, caufam 3 prJmoilio habcntcs j Jta 
auoquc pcr confcqucns omncsa^^iis, qui circa illam rcm f. a primo, 
1. ^ fccundo ,r.S tcrtio fufcipiuntur, domino alias proprii,ex qualita- 
tibusdominiiacquifiti naturalibus , habihbus indcdcduci inopcra* 
tionum cfFcdus, nlii vcro pcr fc non compctcntcs: vcluti c/l alicnatioy 
, tam inftricliori llgnificatu, quoclt dominii ipfiustranslatio, quam 

inlatiori, quo cfl cujusvis alnis jurisinrc confiitutivusa£lus, vidr 
miijone l.fC.dereb.dl. >:on ah.ert.pr.&^.i.J. ejnib. al.non itc. & vindicatio. 
^uadini l,2ipr. f.deR.f^.\\i\Q(\(uni^ irriti & nulli, fc. cxipforigorcjuHi- 
cxtcrri ^^^' At vcro proptcrdiclani modo , tinti momcnticaufam, qu^ 
furisGen- tranquillae SocictatJS humanx cuflodiae litatur, JusGcntium, cui 
tiumra- h2eccurartiaximcpropria,fcintcrponit,& a^liis iiIos,qui dc jurc ftri- 
lionefufti. non valcbant, dcfa£lo quafi incxcrcitium dcdudlostuitioncfua 
Bcii dicun- fQflinct, & ( non phnc dilTimili cxcmpIo,quo jusaiiquod rc, vcluti 
mutd pjgnus,/./^. /. 31.^. depi^nor. vcl fcrvitutcm,/./.fr.^ ^«/^. mod.ufufr, 
fimiii 9' ^*'* **f**ff' f\uemadm» cav. 2. F g. $. Rei autem, conflituta 

0x11. K9m. a non-domino, jus confiitucndi non habcntc, vid. /. /. /. 6. C Sial. res 
iUuaiatux: pi^n.i.6.pr.l.g.jf,cottiHH.prad.Add.Dn.D.hromm. dtlf.de domtn.ac' 
tjHir'C.2.9. 12. hzcU. adTreHtl. f.D. 17' th. 6. y4. Trictor AiS jurisdi- 
^ionc tuctur: vci alio ad rationcm publici boni magisaccommo- 
datocxcmpio, rci fc. aiicui adjudicats fcntcntin judicisinjuii^, ubi 
dominium in pcrfonS vidloris firmatum Iiabctur , folii cxtcrna ralio- 
^aAcnQs qusfcfundatinrci judicat<eautoritatc, nonnifi cumdifpcndio 
ftltcm boni pubiici , & ordinis intcmcratc fcrvandi , dcbiiitand.^ 6c infnn-' 
BtpofTcfro- gcnda) ha^cnusfovct, utalicnatiorcrum,adj/lum hofiilisiniquita- 
tjj modum domino vcro crcptarum, fuis valcat vinbus , fuoquc jurc, 
iciione quojudiciaria manii &authoritatc pofTciTorin po/fcfTlonc dcfcndcn- 
ausvcnit,advcrius qucm opus ;ctiamadvcriusjpiumdominum vin« 
dicantem, ad miaimum usqi duQi ci aliundc fatisfiat^ vci ab ipfo vcn- 
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ditorc : qui, utut cvi£lionis prsBftitioncm dcncgarc, infiflcndo pcr- mum u»- 
tinacius juri bclli,& indcaccjuifito doniiniocxtcrno,po/Tit,inprimiS qucdurm 
fi Civis non noftrae, fcd alicnae R.cip. cxi/lat, juftitiam bdli, ut com- ratisfiacr 
niunitcrficri folct, caulantis, taincn hoccommodo fi utaturadvcr- 
fuscum, cui rcsmalofadocreptacdjfacit nonprobc, rcclcTcnticn- 
tcGrot.i.f. vel fi in co virtutis fiimulus horAim non pcrtin- 
gat aut pcnctrct, ab ipfo domino,rcddiro prctio in cmptioncm i/lius- 
jnodi impcn fo vid. Covarruv. i»C. peccatum deR. I, in6.p. 2. $.//. 
n. 7. ad quod,fi fuam rcm fibi Iiabcrc vclit,a judicc condcmnandus cfl ; 
idmaximcfiintcrfiiaeRcip.concivcsrcs difccptctur. Hjccnimfor- 
tcinaequo judice praedominabitur ficiiius aequitas jufiitiaf intcrnapy 
prxduritic,rcrpc£luadfinguIos, juriscxtcrioris, ut potius jushabca- 
turdomini vcri,ha£lcnus quidcm, ut^pofrcfTorcrcsrcfiitucndadi- 
judicctur, fub conditionc tamcn', quod folutumcflrcfundcndi, (i ^ 
xionprascise fubformjliprctii alicujus, ncincjdcrc vidcatura£lusifi 
cmptioncm rci fu«, qus; rcgulnritcr jurcnon fubfifiit././tf./l^/^C 
£. V. Conf th.is. tamen fub rationc impcndii ahcujus in rci confcr- 
rationcm utilitcrfa£li. Hic fcilicct longe afiaratio mihtat, quam tJatMttw 
incafujubi perpra^doncs, piratas, aut furcsinfpccicficdi£los, rcs divcrfitatif 
nobis praercpta alii vcndita cfl, dcquoin</.f^.//.quippcinquocm- "tio 
ptorrcmabautorchabct,cxcujusfaclo, pcr omnia juraodiofi/Timo, intcrcafura 
%.i^.l.de a[l.iS\i\nixU^i\^\\\\^/ dej4n»o/s70.inB\Hm/ art. 9;. "»cmptx 

rn^^r.fpinn^^rung unD^Bc^viiiunt) ter nrmcn fcure/ virium ipfi rci prrdoni- 

inhaerct, nulla juris fpccic purgatum,/.2.C.</f/«rf, cum illis, ut bus.aut 
dominii jus aliquo modo mutarc po/TInt , ncc Gcntium jus con- latronibmj 
ccflit, Grot.^. C.9. §. 16» ncc aliud quodvis, cunVpotius in con- 
trarium inhoc gcncrc cautius mcrcari cxprcfsc jubcamur. d.l.j.C, 
defurt. In praefcnti vcro cafu cmptor rcm ab autorchabct, qucm jui ^ ' 
Gcntium ob communcm quictcm, forte & proptcr admixtum inci- ab horte 
tandae magis magisquc fortitudinis cxcmplum, dcfcndit: utadco injuft# 
faltcm dc rccipicndo, quod pro ea rcdimcndfi & comparanda datum 
cfl, cmptoriccurus cflc polTit : maximc cum & hicoccurrat planc 
dcfpcrata illa, cx dcncgitaagcndi potcflatc contrahoAcm , qui bclli- 
cosamanuccpit, &qQadantcnusfibiacquifivit, rci rccupcrandtC fa- 
cultas, proptcrquam, ututinfuogcncrcdivcrfiflimam, ahquandoin 
ipfis latronibus, vcre furibus & raptoribus, jura indulgcntiiis /latuis- 
&pcr cxccptioncm^rcgul^, domino, rcaifuamrccupcraturo, 
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impcndii, in quantum ipfc prorci fuae pofTcfnoncrctrohabcndali- 
bcntcr impcnfurus, ipfaquc rccupcratio ci valitura fucrat, rcftitu- 
tioncm, cmcntiS talibus facicndam, imporuifTcacccpimL^s , fupra 
th. //. Add. Dn. Pufcnd. dej, N, & G. 4. c. /^. $. //. Quod argumcn- 
tumaminusprobabili admajus probabilca£firmarivcdcdu£lum, uti 
alias,iti & hicfuumhabcrcponduspotcrit , divcrfitatc cxtcroquin 
intcr furcs aut latroncs,& intcr hoftcs injuftos,qua cfFcflus cxtcrnos, 
haud in dubium vocata, fcd fuo rdiflS loco. Etquamvisnilfcrc 
communiiis apud Moraliftas audiatur, quim bclluniinjuftum S la- 
trocinio nil diftarc : itcm bcllatorcs bcllo injufto pro prafdonibus 
clfc & latronibus. vid. Grot. 2, c, 22. Add. Q:^ Curt. Ith. 7. c. f. 
ubi in Scytharum orationc , in Alcxandrum M. ob ambitioncm la- 
tiusdominandiadbclkprorucntcm , jnvcftiy3,intcraliah2cchabcn- 
tur vcrba : tu^ ejut te glonarU ad latrones perfeqHendos venire , #- 
trtntum Gentium^ quas adijfii latro es. Attamcn hac comparatio noa 
cft abfolutc & univerfalitcr, fcd magis rcftricle ad moralitatcm a£lio- 
nis, & intcrnam juftitiam,accipicnda. Grot. r. /d. $. /. & ibid. Val. 
Vcllhcn. $.5. non vcropraccise ad cfFeftumillum,cxtcriorcmacqui- 
fitionis,vcI nonacquifitionis ; autimpraegnationisrci vitio quodani 
furtivitatis, haftcnus, ut indc vcl non poftit prxfcribi. $. 2» I. dcufuc. 
vcl fi ab alio fucrit empta > dominus , rcm fuam rccupcraturus , non 
tcncatur ad rcfundcndumprctium. l.2.C.defurt. Conf. Hcnnig.^iJ 
Crot. d. l. Haquc hoc magis in aliqu^ Rcp. jufti rationcm habcre 
non cft ambigcndum , quotics fpcciali lcgc, aut ftatuto , id infu- 
pcr cxprefic provifum, aut confuctudinc obfirmatum : quod Ma- 
jcftatJS utiquc cft.dstcrminarc, fed valiturum (altcm dirc£l6 intcr 
fuosconcivcs, alienac Rcip. &hujus civibus nullo cxind? gencra- 
to praejudicio, quo impcdircntur in fua Rcp. fua fibi vindicare, 
ctiamcarigorofae vindicationislegc,quae plancabfolvit k ncccftitatc 
rcftitucndiprctii. Quod tanquam &commercioiumIibertati obftans 
; antulum fatis fit,& an proficuum vcl lingulis.longe alius cft ccnfide- 
' rationif. llndc & frcqucntiiis ufu fcrvatum vidcbimus, nulljiin 
plane dari vindicationcm, dominii virtutc qnafi in lotumcjctinfta, 
QuJinrcmquoqifpccialiaccrtis inlocisfanciiadaripoilc, tcftiscfle 
potcftGrot.|.r.p. J./7. CT/p. ubiadducit,quomodo &apudHifpa- 
nos lcgc qu&dam difpofitum, ut domini um rcrum , ctiam ab in j uftif- 

fijxiisraptoribuSjfiratis^uptarumdominofitintcrftindunv&i'?'^^ 
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Gallosin fummo Auditorio Paririenf! judicatum, bonatjuse Franco* 
rum Civium fucrant ab Algcrienfibus , populo praedationibus mari» 
timisinomncsaliosgrafniriroIitOjUtutiniquifnmccapta, tamcnbcl- 
ij iEremutafTc dominium, ita, ut,ri rccupcrcntur i militibus illiut 
Rcip. ha£lcnushoAiliahabcantur, ut non dcnu6priAinis dominis, 
fcd capicntibus ccdant. Quae ipsa haflcnus quoquc in argumcntufh 
adduccrc Jicct, ut quasrcs hoftis aliquis, fcdbclloinjufto iiscrcptas 
tcnct, rcfpciElu cjus,qui itcrum cum illo juflum bcJJum gcrit, pro ho- 
/lilibus habcndae vcniant, ita utcaptae ipfi acquirantur ut quaevis rcs 
aliae; id quodapgrcfcrrcRcrp.quxiftiusmodiftatutahabctjnonpo- 
tcft,cumquamncgligata?quitatcmintcr fuos, cjusinalicni rigiduni 
rcquircrc obfcrvatorcm haud optimo jure poflit , arg. /. i,^r. & $. /. f, 
QuodqHu^jttr/tnAlt, Ad fancita Jurisprudcntiae no/lrae Romanje g*ii/ 
hancrcm cxaminantibus facilcfortcanpcrfuafumha^rcbit, divcrfum I-L.Koma.' 
plancabhispcrca cffc Aatuta, & nullatcnus capicntibusin bcIJoin- "*^acinrc 
^uAoaliquid acqujri. Quando cnim JavoJcnus/w/.^/. i/r captiv, ^'^Po^"""» 
&pofilim. in fpccicfcrvum a latronibus crcptum, p6/l ab hoflibus ca« '^^^^^ 
ptum, indcrccupcratum, &dcniqucvcnditum, ncgatpoffcufuca- 
pi, quiafurrcptus, &furtivus faflus : & Paulus /«/./^.$.i. Ut & 
lllpianus //// 2^,ff.eod. ingcncrcpronunciant, ^ piratis autJatro- ^uii 
fiibuscaptum nonficrifcrvum: imohoJlcsnoncJTc, quamquiPo- commcB.- 
pulo Rom., &contra, bcJIum dccrevcrc j vixahud/latucrc vidcntur, "»0 
quamrcruminbclloinju/locaptarum dominium nuIJomodoabirc S ^<lfam^ 
domino ad capicntcm : Quibus accinit communis Ddrum Schola 
quiquoticsdcacquifitionc bdhca, fivc inRcfponfis & Dccifioni* ad "ff°* 
bus, fiveinCommcntariis, difquircndioccafioncm nancifcuntur , JLjSxliT 
omncmcimcircumfcribunt IcgibusjuJhbdli, vclingcncrc, vclin ni« 
fpccie, juJlumbcIIumappcJIantcSjVcJcx juJlitia/w/^fn/, autpotcila- 
tis, vc/cxjuPiiliaf^Af/r; autaJins, qu2 diflinclio cummodoaddu^^ tnnrt 
coinddit,vclrationc/rrr/o;j^;7i^w,intcllig,cbclhgcrcndifacultatcpoj- {"f,"°* 
Icntium, vAc^ufarHm, adbclJumfufcipicndum juftc comniovan- x,,/" 
tium. vid.MoJin. d, D.iis: n.g.fcq<i. Covarruv. dA.n,8.Vi\\U] . d, in^^Li^ 
Conf.^g.n. lOT.fe^.j. &ibialleg. Angcl. dcUbald. Pcru/in. f ^ incip. Juftitiain 
renovatagHcrra, n, i. Jodoc. Damhoudcr. Pfax. rer. crim. c.sf^, num^i. & 
Alher Gcnxili.d€jf4r.h/l.c.2. Pctr.LzUin.dcRemjlit.fj. c,i.m.g. P^f«^^*tii 
Gail. de PP. 1, c. n. 7. Schncidwin. 4d^. 17. dr ibid, in addit, Jnfl. Ul ' 
Jt,Z>. Ettamcnpofrentha:cipfaiatin)iuspcrfcrutantcVccn^^^^ 
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fbbcfcnfu- fosadhuc habcrc, tanquam apnigmaticc quafi, & nimis gcncralitcr 
«mTocan- pjrtini, partim non fatisaccuratcpcrrcripta. Jurtitiacnim, utapo- 
^ ucriori ordiamur, impcriiquxdicitur,nonrcfpicit propricJoqucn- 
woineitHT do juflitiam bclli , fcdipfamcjus ciTcntiam, prxfcindcndo, julluai* 
iuftimm ncfit, aninjuAum. BcIIumcn!m Ari(flc Joaucndo noncA, niiiquod 
f oceflacis fufcipitur autoritatc Aipcriorcm non agnoiccntis , in quo illa juJlitia 
/iBonpcrti- impcrii confiAit. Schncidwin. dd§.i,I*fft de Ndt.G. & C.n,io» 
(•dbcUi ^ '^'^' '^^^^^^* D.Prcgizcr./w/4/i»^. dijf.tlj.tj^vid. tamcn iupra 
luftinaai , '^* Qi?^ ruppofito, tum dcmum disquiritur, quod nam juftum 
fed * fit,utacquifitioniscffc£lumhabcrcqucat: quodfanc, non ccrtifica- 
«IfeDtitm. turiilogcncraliDdrumafTcrto, quodicunt: capicnti rcsacquiri in 
Hine bcllo , fcd judo. DiAin^lius itaquc ut inccdamus , idindubitati juris 
diflinatus ut jamantcvcrlmius diccrc th. ip. ubi bcllum & cx juJla caus^, 
2cbc!lum ^^^> quodcbct,modofufccptum &gcftumcA,dominiumnon tan- 
iuflkim : tumcxtcrnum, fcd &intcrnum,& vcrum dominium, capicntibus iri 
^ rccaptd acquiri : Quo maximc fpc£lant $. /7- ^> ^c^. Z). /./.$. /.^^/f 
^mk 4jm ^^R.D.i24..ff'.dccaptiv,&pofllim.&i idgci\usz\utcxtas: imo & 
^ effcdus? falvr^ confcicntia rctincri, Mcnoch. de prdfrmpt. 9. prdf. ^6. ibiquc 
«n injufto magnonumcrocitt.dd. Vultcj./4</i. Cair/:/»./y. fccundumJimitcsta- 
mcn , quos aequa juris fui confccutio habct , Grot. c. //. & ibid, 
fuAunm Comcntatorcs: add.MoIin.i./).//7.^<"r tot. & Iloman. cit.dijp.de cnpt, 
•c^uiratur, Ubi vcro bcllum injuflum cft , injuflit ia ptempe cdufd t^icy an 

racionibu* tum rcs caplcB capicntibus ccdant , dc jurcnoflroRomano? idvcro 
«xLLRom. cftquod ncc adduilis Icgibus, ncc aliis flabilitum habctur : quid? 
^rmatnr. jjuqJ potius contrarium inibi plaufibilibus propugnatum rationibus 
'* dcprchcndimus: & quidcm i. indcfinita Icguni fan£lione , quc^ 
capta ab hoflibus eorum ficri indcfinitc dicuntur,<^^ //./..f . /,/. $././. 2t» 
/. $o.f. de captiv. lilimitata autcm Lcgislatio iHimitatum prae fc fcrt 
fcnfum, fuiqucfimiIcmgignitcfFc£lum. Lf.f. depublic.in remdUl,i 
/. f. deoffic. PrafJ.t. $. i.f. deleg. prdfl. contr, taifh. 4. non tam af- 
fcrto lcgis ifi.pr. f, decaptiv, ubi JCtus dicit : Jut pcftUminii natterd" 
Udqmitate introdu^HmeJfetUt^qmper injuriam db extrdneU detinebd-' 
tter^ Uy ttbi infines fuos rediijfety priftinum jtu fuum reciperet . llndc col- 
ligunt: Si pcr injuriamab extrancis isdctcntusfuit, fucruntilli ho- 
flcsinjufti, inquorum tamcn dominium captum tranfiiffcconflat; 

Eofl Marhn. *Si?c/;i. in 1. 1, n. S3'fi<J^»f de dcqu. pofi. Vultej.i. /. ». /j^. 
[lam c^iiin cx Icgc coUcdioncm haud firmam dcprchcndimus,cuni 
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vcrba illa : }tr ivjmriMm : accipif nda fint non tam rcfpc^lu captnm de^ iwfwT' 
tiffentUy quam potius ipfius captivi^ qui pcr injuriam hoc pati dicitur ^ cipciTira» 
quia in hanc fortcm dctruditur, vcl citraomnem fuam culpam , citra bcllica 
mcriftim fuum, foloiratiinfclicitatc: qu^rationcapplicandavcniunt 
non tantumbclloinjuflo, fcd&juflo: qucmadmoduni & planc 
non di/linguit, imo potiusad juftum bclium rcfpiccrc vcrofimilcc/l: 
cumtot\imhocjuscaptivitatisbfihc<eitafaltcm jusfit, utaliofcnfa projurc 
plcrumque& injuriiiit: jusfcil. quoad cfFc£lus quosdam : injuria, fi vcndit««. 
id quod rci intrinfccum cH, fpc£lctur, utplurimum, tcflcGrotio, 
cadcmhac icgcin idadduilS, ^.c. 7.§.tf- Conf.-/Egid. Hortcns.4/ 
§. /7. /. d. R. D. nquicns, capionem & apprehenjionem ak 

hojiibmextraneu fa^am^ cjuaji injt4riam,in inte^rHmrefiituit. jMs^ui* 
dem esi iis , tjui receperint, ^uafihofles vel extranei inter fe pro nuUishd» 
beantur , & rej capta antea nulltus fuerint. Itaque jure videnturres cd» 
pta & dominium accjuiritur apud eosy efui ceperint. Sed his unde captum 
fuerit^ injufiaefi y ejuia nemofibi habetur pro nutio. llbi tamcn quod -^nhojlig 
fubnc£lit , apud cos , qui tcnucrunt, hoftcs non dominium, fcd ufum ^*^"'" 
tantiimcarumrcrumfuiflc, idvcrocfl, quod communi & bclli & ^'/J'** 
juris poftliminii rationi contravcniti Quampotiusautoritatclcgis /. ufumTs^ 
$.2.1.6 ff.de capt. ubircscaptaacquiritur latruncuhs cllcrsgcntis, butrintf 
nulin habita injuftitiae rationc : Quidni itaquc &vcris hoftibuj, 
quamviscxcausainjuna talibus ? ^.Vi & virtutcamoris publicibo- 5. 
ni: quaeratio in Romanishocmagismilitat, quo impcnliusilliprat 
iliishuic intcnti tot vcftigiisdcprehcnduntur: ncfcilic. difputando 
cum hortibusdcjuftiti^ bclli, &acquifitionis, bcllodcnuo implica- 
rcntur, hacrationcnunquamfcrctcrminando, cum liscxlitc fcrc- 
rctur: quoipfo facilcpcflumirc vel optima Rcfp. potcfi: quaeideo 
potiuscumquadam fui mjuriaid juriscficfinat, quod totgcntibus 
pro tali rcccptum > quam cum rigida jufti obfcrvantiS & ccnfura pc- 
riculo totum publicum egrcgium cxponat. Komanos vcro id ita vo« 
Juific , cxprciTIus videtur patcfccrc cx fupra citt, LL, quarum gcncra- 
Jitas quoquc i/lam rcgulam : Capta fUri Capientium: litriquc belli» 
gerantiumparticommuncm facit &cxhibet, ciim tamcnimpo/fibi- 
Jc fit, ut ex utr^qi partc/lct jufiitia caufz & armorumyfccundum ve« 
ritatcm rei,quamvisaliquandocxopinionca£lusfufiineantur.vid.fu* 
pTkii,f.&ts. 4. Autoritatcoptimorum JCtorumjquambencfundatis 41 
tMioaibus dccentinimcfuccenturiarcpoiruiiius, Cravett. Ctnf 912. 
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i^^,5c ab co allcg.Natta C<?«/-^^-^«././ir^Jafon. inlj.fjc. J. & J. if. 
^ Vultcj.^./.ex ciut. Marian. Socin. d.L qui ibidem totusinei 
pinionc dcfcndcndi dcfudarc dicitur contra Angclum ind.l. j. n. 7» 
^ S-S^* de J. &J. contrariani opinioncm qui dctcndit. conf. Pctr. 
cllin. d.l.n.f. 8LDa.PukRd»dcJ.N.&G.s.c.s §'i. Idquodnon 
iinusconfirmatCarpzov.^.^.c.5/. d.s. prsjudicio quodam , quo 
cabinatusLipf. Anno i^fj. pronunciarcnon dubitavit^ militibus 
^a^farianisi/liusmodiablata ha£lcnasacquifit.ic(rc, ut &ii, qui cau« 
im ab ipfis hnbcrcnt, in polTcfnonc rcrum ablatarum ccrta rationc tu* 
ndi vcnircnt , fundans fcintcr ahas praeprimis in rationc publici bcl- 

> ibi: ^itmUttaUxbimnadjmitUncn^con btn ^cn)fcrU BolM^ 
in abscnmmtntn ^fttbtn unb ^Stc^e bitft ^efcljnffcnficir ()iU/bng 
n ttntm rt)di in offciun93<§D« unD ^rugc^jcitcn/ von i^ncn 
(6 2tupwdrtigcn ^cinDcn/nacJ) &tmU{amtr Stmu^mnng cinc« 

nbanDcrn Ortiah^ttrititniC IC, non vcroprcccisem juftitiabdli: 
uamvis ipfc Carpzov.^i. /.»•//. rcccns il!ud tum tcmporis bclluni 
jftumhaud affcrat > quod tamcn ncc injuftum diccrc audcbat, rclifti 
liisdcfupcr arbitrandifacultatc: cum & ipfcScrcniffimus in Elc£lo^ 
atu Saxonico Lcgislator , ob caufimccrte publicaequictisfummi 
fovidus,pcculiariKcfcriptoinJudiciis & Dicaftcriisfuisinfcriori^ 
us dc ablatis in i/lo bdlo a militibusCaefarianis judicari prohibucrit: 
it idemtcftatur<i./.«.;^, Quibus &a(rcnticntThcoIogiomncsfor« 
can illi , qui bcllo utut injufto'captis facultatcm dcncgnnt , fcfc fug4 
ndcfubtralicndi, cx rationc, quia jamtranficrint incapicntisdomi^ 
lium, quamvisinvitoDomino. vid.Dn.D. Ofiand. adGrot.^.r.7. 
.6.O.1.&2. Quodfi vcrobclluminjuftumcft, injfiJlftiimodsUk ^ 
icmpc quando non c/l indiflum, cum indici dcbcbat (quando autcni 
ndici dcbcat, conful. Grot,^ c. 5. §. 6. &fcqej. ibiqucZieglcr. & alii) 
atcmur, proargumcntodcncgataeinhocacquircndifacultatis, Ro- 
lunas Icgcs fpcciofiiis miiitarc. Sic cnim Pomponius in /. iis- Jf. d$ 
'^.S. 8c lllpianusin 1*2^. f. dccaptiv. illum dcmum pro vcro hoflc 
ignofcunt, SquopopuIoRom.autcuiabhoc, tanq. majcftatc ha- 
)cntc, bdlumdccrctumcft, caetcrosprolatronibus, quibusproindc 
lon acquiratur. At vcro poffct nihilominus & hicfcrupulusalicui 
cfidcrcnonomninofpernendus: Anfcil. illarum lcgum fenfusfit, 
iCquirendiinbello jusdcpcndercprscisc k rituindictionis: & hac 
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dcficicntcdcficcrcacquiiitionem ?Annc vcropotius hoc vcIintrPro- 
pricbcilum cflcfaltcm intcrcos, qui jushabcntdcccrncndi &gcrcn- 
oibclh: pcncs quosfc.fummarcrume/l&Majcflas: adcoq; quan- 
do hi bclJum in nos dcccrnant, aut nos illis dcccrnamus, ciTcindubie 
hoflcs, caetcros, quitalijurcnonpollcnt, ututnosIaccfTant, tamcn 
ciTc magis prsedoncs, quam hoflcs« Id quod innuitur i . in dd» //. voca- 
hM\o fHbltce. i.c. public^ authoritate, ut cxcludatur motusin bclli 
fpccicm incidcns, quiprivatSagitur authoritatc : in quoprsedoncs 
magispropriediccndifunt &Iatroncs. VidcturconfcntircSchncid. 
4Ld%.i7»I» deR. D,n.2, dum bcllum ju/lum apopuIoRohi. aliis vd 
ab aliispopulo Rom. indi£lum cxphcat pcrillud, quod intcr cos, qui 
fupcriorcm non rccognofcunt, gcritur. x. Vcrbo decrevit^ quod nil 
«liudimportat,quam pubiico confilio &dccrcto complacitum cffc, 
ut bcllum movcatur advcrfus hanc vcl iliam Rcrtip. indc vcro non fc- 
^uitur, fitaiitcr dccrctum bcllum non fignificctur, autindicatur, 
€. gr . Romanis ab aitcra partc, ctH jurc mcritoquc dcbcrct , & a Ko« 
manis, quibus fcciale jus fan£li/7imum usqucquaque habitum fuir, 
vix ac nc vix nrgic£lum (it , inde parti non indiccnti nil acquiri , ne- 
quidem qua cf!'c£lus cxtcrnos illos. Sunt cnim planc diAm£li aflus 
^\{{\\\^2^\xzn\oxv\<nXzpublic'edecreti y & i»<//^i?i bcili. PotcAaliquod ^^Uci 
bclium in publico confc/ru pubiicfi autoritatcdccrctum cflc, altcri ^^^^^^0^ 
parti tn.non indi£lum aut dcnunCiatum.Uti difFcrt rogatio & fan£lio 
l^gis ab cjuspromuigatione, ita conclufumdccrcti bcili vidcturdi- 
llare,abindi£lionebciii, &promuigatis,ut vocant,pr2cIii$. j.Quia 
&latrunculis cxtcra? gcntis acquiritur, qui tamcn prxmorumbar- 
baric planc non confucvcrunt bcllum indiccrc,& quibus iterum prae- 
lia non condicuntur aut dcnunciantur. Hinc licctiili hoftes ncgcn'' 
tur./.j. §.2 jun^, l.€.L2^ff, de captiv, tamcn pro hoftibus quoad 
€ffc£lum acquilitionis habcntur. <i</. //. Frantzk.^. ^f/T^.j». 2. Grot. 
2.c.fi.§.iS'Conf.th.ii, Quidni itaquc fi quishoflis &bcliatorisvcri 
nominc& jurcdignus, fa?loipfo potius, quam pracmifiadcnuncia- 
tione dcciarandum bciiuni fibi fumcrct , numne inde cxtcrnum 
iliud acquiHtionis jus cx partcnoflra tali dubium faccrc poiTcmus? 
Quod vix credidcrimus, inclinante ctiam in id Grotio d. L §. 19. 
4. Militat & hiceadcm boni comniunis pra^gnanti/Iima ratio, quam 
indisquifitionede jureacquircndi in bcllo injuAo,injuftitiIi caulaeta- 
Uypauiodbiiinchacipsid.adduiimus. f . Acccdit^quodnondu ubi^; 
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expcditumfic, an efrcdusacquintionjsbeUicxdecomuni Gcnfium 
jure przcise dependcat a virtutedenunciationisillius f. indi£lionis: 
Quo quidcmpropendct Grot. c^. §. ii, f<q, & alii cx communi 
Ddrumtraditionciraloqucntcs, fcdquibus fcopponit Dn.Zirgicr. 
ibid. cum mdi^lioaliumrcfpiciatfincm, vid. tb,i6. Sc jus externum 
acquircndi rcs beiio captas magis fuflineaturex juditi^ lmperii,quam 
cxjuAiti^autroIcnnitatcmodi Conf.Dn. Ziegicr /td Grot. 
27. Exliisitaprolixc, quodopuscrat, dcdu£lis ratiscluccfcit, quid 
jurisnobisconipctat inreshoAili nunua noblscreptas fio/libus no- 
(Iris, qui casdcm antc bdlo injuflo aliis rapucrant. Ncmpe nobis 
ha£lcnus acquifitascfre, ut &no.s tanquam capicntcs in pufrcfTione 
tucndifmius, &illi,quianobiscaufamIiabcntcs, caspofTidcnt, ha* 
£lenus quidcm, utad rcflitutioncm compelli judiciaria nianu ne* 
qucant, raltimnonrSfufoprctio, vcl cx fol^ causjsquitatis^inqu^ 
quocji dcfinitionem fuam fundat Qi. d.D.g.fMb.fitt,perl, 6s. C^t Ry» 
l.ip.C.deProcHrnt. undc & prsejudicium , fupra th. //. jam d nobis 
.proparteaiiatum, hancinrcm ctiammfigne. Haecqucminus dubti 
habcnt , fi pacificatioBc intcrvcnicntc dominusin]nilo bciio Hbi ere* 
, pta captori cc/Terit aut rciiqucrit: tunccniminiil^pridinodomino 
nuila praetcnlio remanet, cum confuctudinc Gcntium vis inbcilo» 
folcnni maximc, quoddicitur, projuflci rcputctur, &pcrconfe« 
qucnsctntituIusacquiHtionishabcat aliquod vitium, virtus tamen 
dominii faiva Ht illius gcncris poiTcfrori, faltcnfi jurc cxtcrno. Pufcnd. 
8 c.6.S'}S* qui fi nobiscumin bciii difcrimcn inducatur &impiicc« 
tur, iiisrcsrcfpc£lunoflri nncdubiohoflilcscrunt, &nccupabiles, 
iion minus ac aiiz cjus rcs, aiio quovis tituio ad cuni dcvolutse. 

XXI. 

Planealiuditaque dicendumcrit derebus, qu.Tnuliomodoho* 
/lium funt, iicctpcncs eos in oppidiS)Vei intrapneiidia corum df pre* 
licndantur, rcvcra &omnin6aIicnx. Taics etcnim nullatcnus bclli 
jurccapicnticedunt: quiain hisratiodcficit, vid.r^.Ap. &dcca:tcro 
jus hoc niutandi pcr vim dominii odioiius dl , quam ut produci de- 
bcat > cum odia potius fiiu rcftr ingcnda. /. 19. jf. de Ub. &foflh. C. edis 
if.jf]deR./.ifi6.Grot.j.c.6.§.f. lixcipitur tamcn cafus, fi quodin 
iiiis rcbus juihabcathofiis, quodpofTciTioni conncxumhxrcat, puta 
f ignoris, letcntionis, fcrvitutis i tum enim iioc jus acquiritur. Grot. 
d. i, 5. 26. Coaf. Dn. Kulpis privat» in hoft, excttrf, tb. 29, ubi tcCti 
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contra Dn. Zicglcr. ad, Grot. d. l. §. /. dcfcndit Grotium , qui Itb. Dhir/itMik 
c. 4- $' 6. fe<]. ftitacrat, pcrfonas pcrcgrinas , qua? mtra fincs iioflilcs 
dcprchcndantur, jurc belli prohoftjbusliabcri : qujaabilJisquoque pctCons» 
damnumnictui potcft: &cfl, quod fibi imputcnt , fi , cum antc ^ . 
bcllum coivcrant, intrailludtcmpus, intra quod difccdcrc potuc- rc$ 
rilnt , non difccffcrint. Jaud. Dn. Kulpis in Colleg. Grot. Ex.ii. dd Hb.j. ^P"'^ hoftci. 
c. -f. p.ti6. adcoquc divcrsum quid cffc intcr rcs & pcrfonas, pro- i'^*^^'^»» 
j)tcr divcrfitatis quae fubcft rationcm : ciim non uti pcrfonae, ita 
& rcs difccdcrc po/Tmt : quibus quod fortcan damnum datur, ab ^*' 
ipfis dircdo & pcr fc non vcnirc , fcd potius pcrfonam hofiis ia cau- . 'I*- 

facflc. rz- 

XXir ««f»"» 

RationeejMantitatu rccupcratio,ad iniquam hoflis occupationcm i»*m vtni^ 

&dctcntioncni proportionata,fccxfcrit in confcqucndo &rccipicn- ^ 

do non tanrum Jimpto , q uod nobis pcr vim iftiusmodi injuftam cx pa- ^°^P^**"* 

trimonionofhoabcfi; fcd &cum /f«fwtf«r<>/«ff , &fubnafccntcdc- 

-I r-N ■ ^ o • ■ ^ augracn» 

bito. Quopcrtmcnt, quae vcnmnt, & jurc vcnirc poifunt , non 

tantumincompcnfationcm & ^^<?w»or//w, tumia vioJcntanofiraerci fubntfccd- 

ablationcpctulantcr nobis datorum , tiim poftcaexamicabilitcr pc- tisdcbiti: 

tita, & praefiacledcncgata, rcfhiution?nobis aliisobvcnicntium: & 

impenfarHm m cam junspcrfccutioncm, violcntamquccxccutioncm 

infumptarum; fcd & vindicationcm fimul nobjsiJJatae , & 

praetcrca in praefiationcm adfirmati & ccrtaeinpoftcrum fecHrttH" aamno- 

f*f,contra mfultus ifliu5niodi , & injuriofamhoAiumpctulantiam. rum, 

Qucmadmodumcnimin judicio , mcdiantc adionc, vindicanti do- Impcnfa- 

mmo poffc/Toitcnetur non tantum jpfum corpus, fcd&cumomni 

c.iusa rc/titu?rc././7.§./. l.zo.f.deR.P^. ita quoqucfascft, inbcllo ju- ^"j""*» 
/1 X n / * ^ ' fccuruatii- 

ito, qualccltrcrum kiarum rccupcrativum, occuparcnontantum, 

qjjae ad nospcrtmcnt, fcd &dcbonishofiiumcaomnia, quibus & pixftatio. 

damnaculposcdata, & impcnfae belli rcfarciuntur. Molin. de J.& 6}H»Tnm 

J 2. D. 117- n. 2 ubi infimul, quid impcnfarum nominc vcniat : nem- ffngul» 

pc nonfolumm.odo fumptusbclli, fcd & jufiamcrccsprb Jaboribus, i^'*j^'*^***f 

ouos fubierunt , & pcriculis , quibus fc cxpofucrunt , <|uatcnus bclli 

fumptibushaec nonfucrc pcrfoluta. Quemadmodumporroin ju- judiciis 

dicio injuriam illatam quilibct vmdicarc non prohibctur, fccundiim pctitorum 

aeflimationcm vcl a fc ipfo fa£lam , acqui judicis arbitrio tanicn tcm- applica- 

pcratam. /. /• pr,^, ds-injHr, $. 7. Infi, eod, Qucniadraodum dcniquc, ^io°c* 
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expcditum fit , an cfTcdus acquifitionisbellicae dc comuni Gcnfiuni 
jure prxcis^ dependcat a virtutedenunciationisillius f. indi£lionis: 
. Quo quidcmpropcndct Grot. f. j. $. //. ftq» & alii cx communi 

Ddrumtraditionciraloqucntcs, fcdquibus fcopponit Dn.Zirglcr. 
ibid. cuni indidioaiiumrefpiciatfincm, vid. th.ie. 8c jus externum 
acquircndi rcs bcilo captas magis fuflineatur ex juditi^ lmperii,quam 
cx julbtii aut folcnnitatc modi Conf. Dn. Zieglcr sd Grot. ^ c. 4. $. 
SMijuniitur Exhisitaprolixc, quod opus cmt, dcdu£lisfatiscluccfcit, quid 
Jtnnju» j^^i^ nobis compctat in rcs hoAili nunu a nobiscrcptas ho/libus no- 
cr^^acqui- ^"^, qui casdcm antc bcllo mjufto aliis rapucrant. Ncmpc nobis 
fiium ha£lcnus acquifitasciTe, ut &nos tanquam capicntcs in pofrcfTionc 
inbellis tucndifniius, &illi, qui anobiscaufam habcntcs, easpofTidcnt, ha- 
iftiusmodi £tenus quidcm , utad rcftitutioncm compcili judiciari^ manu ne« 
tntelhga- ^Qcant , faltim non r?fufo prciio, vcl cx fola caus j afquitatis , in qu^ 
quocjidcfinitioncm {\xzm {\indjiX Ci. d.D.g. fnb.fin, per l. 6s .Q^e Ry. 
maximi /./^.C. deProcurdt. undc & prsjudicium , fupra th, i;. jam d nobis 
^^'^ .proparteallatum, hancinrcm ctiam infignc. Hscqucminus dubii 
paa*ficimo- habcnt , fi ptcihcatioHC intcrvcnicntc dominus injullo bcllo fibi erc- 
acmccirum, pt^ captori cclTerit aut rcliqucrit; tunccniminilhpriftinodomino 
aut rch- nulla prattcnfio remanet, cumconfuctudinc Gcntium vis inbcllo, 
ftttjnfit. folcnni maximc, quoddicitur, pro jufta rcputciur , & pcrconfe- 
qucnsctfititulusacquifitionishabcat aiiquod viiium, virtus tamen 
dominii falva fit illius gcneris poircfTori, faitcrfi jurc cxtcrno. Pufcnd. 
S C.6.S 3S' quifmobiscumin bdli difcrimcn inducatur &implicc- 
tur, iliaercsrcfpc^lunoftrifinedubiohoftilcscrunt, &occupabiIcs, 
iion minus acahz cjus rcs, aho quovis titulo adcum dcvolutae. 

XXI. 

Plancaliuditaque dicendumcrit dercbus, qu.TnuIIomodoho- 
jlHtmon ([\^^ f^„f^ Iicctpcncscosinoppidis,vcIintrapriefidiacorumd;prc- 
^mmr»/ ]^^njja,-,|uf rcvcra & omnino alicnsc. Taics ctcnim nullatcnusbcili 
inado funt jurc capicnti ccdunt : quia in his ratio dchcit, vid. /».Ap. oc dc catcro 
hollilc», jus hocmutandipcrvimdominiiodiolius cA, quam ut produci dc- 
bcat i cum odia poiius fint reftring=?nda. i 19. jf. de lib. &^oflh. C. odis 
ixccpt. if.f.deR./,iM6.Grot.j.c.6.§.f. Excipitur ramcn cafus, fi quodin 
ilhs rcbus jui habcat hofiis, quod porfcllioni conncxum haercat, puta 
pignoris, rctcntionis, fcrvitutis i tum cnim hoc jus acquiritur. Grot. 
d. i. 5. 26. Conf, Dii. Kulpis </r frivat, in hofl, excurf (h. 20, ubi re^li 

con* 
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contraDn.Zicglcr. adGrot. d.l.S s. dcfcndit Grotium, qui lih,}, Divif/t/Mtm 
c. 4. §. 6. Ce<j. ftitncrat, pcrfonaspcrcgrinas , quap intra fincs hoftilcs 
dcprchendantur, jurc belli pro hoftibushabcri : quiaabiJIisquoquc ^^x(olx^ 
damnummctui potcft: &cft, quod fibi imputcnt , fi , cum antc ^ . 
bcllum coivcrant, intrailludtcmpus, intra quod difccdcrc potuc- rcs 
rilnt, nondifcc/rcrint.Iaud.Dn.KuIpis h Coiie^. Grot, Ex.n.ad Hh.^, apudhoflct. 
c. 4. p*'S^' adcoquc divcrsum quid cfTc intcr rcs & pcrfonas, pro- i^-^ccrai. 
j>tcr divcrfitatis quae fubefl rationcm : ciim non uti pcrronac, ita 
& rcs difccdcrc po/TInt : quibus quod fortcan damnum datur, ab 
ipfisdifc£l6 & pcr fcnonvcnirc, fcdpotiuspcrfonamhoflisiacau- 

Y Y I f ^ 

■^•^A*» eomputAn» 

Rationequitfftitatts rccupcratio,ad iniquam hoftisoccupationcni ditm vtni^ 
ficdctcntioncm proportionata,fccxfcrit in confcqucndo &rccipicn- ^ 
do non tantum fimph , quod nobis pcr vim iftiusmodi injuftam cx pa- ^"^P^^™ 
trimonio noftroabcft} fcd &cum ^K^iwf;»r(7y«fl, &fubnafccntcdc- 
l)ito. Quopcrtincnt, quae vcniunt, & jurc vcnirc poffunt , non *"fu^°* 
tantumincompcnfationcm & </^w;f(rr/vw, tumin violcnta noftraerci fubnafccn- 
ablalioncpctuhntcrnobis daioruni , tum poflcacxamicabilitcr pc- tisdcbui: ' 
tita, & praefiaclcdcncgata, rc/lit«tion;nobis ahasobvcnicntium: & 
impenfarum i\) cam jurispcrfccutioncm , violcntamquccxccutioncm f**fi*^^ 
infumptarum ; fcd & vindicationem /»;«riie fnnul nobisiJIatae , & 
prajtcrca in prsftationcm adlirmat» & ccrtaeinpoflcrum fecHrita- damno- 
ri^,contrainfuItris iftiusmodi , & injuriofamhoftiumpctuJantiam. rum, 
Qucmadmodum cnim in judicio , mcdiantc a£lionc, vindicanti do- Impcnfa- 
minopoffcjroi tcnetur non tantiim ipfum corpus, fcd&cumomni 
causa rcftitucrc. /. /7. $. /. l.2o.f. deR.K ita quoquc fascft, in bcJIo ju- 
fto, qualccftrcrum fuarum rccupcrativum, occuparcnontantum, ""1^^"** 
qjjae ad nospcrtincnt, fcd & dcbonishoftiumcaomnia, quibus & ptxftatio. 
damnaculposedata, & impcnfx belli rcfarciuntur. Molin. de J.& §iu$rum 
J 2. D. 117' n. 2 ubi infimul, quid impcnfarum nominc vcniat : ncm- ff»gt*ia 
pc non folummpdo fumptusbclli , fcd & juftamcrccspro laboribus, 

Jiuos fubicrunt , &pcriculis, quibus fccxpofucrunt, (juatcnusbclli ^^*''""* 
umptibushaec nonfucrc pcrfoluta. Qucmadmodumporroin ju- judicii* 
dicio injuriam illatam quilibct vindicarc non prohibctur, fccundiim pctitorum 
aeftimationcm vcl d fc ipfo fa£lam , apqui judicis arbitrio tamcn tem- applica- 
fcntzmJ, 7* pr,ff,d^fMjtfr,$» 7, 1»fl,eod. Qucmadmodum dcniquc, ^ionc. 
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IuandomctusjuAusiubcil, ncultcriori innosinjuria, &oirendcn« 
i iiccntin nivchcre pcrgat, & laccflcre, juflc illa mct ucnti Jcgjbus no- 
ilrisparatacil cautiodenonoffcndcndoinpoAcrum, qua pctit^Sc 
inipctrata (Ibi fuisquc confulcrc potcA. l, f.C.^ehis, ijmiui EccUs* 
tonf.jtinEl. 1.6, 2.ff.tieoff, Prtf, cum tcncatur cj ipsi vcl tutam 
Dobis prxAarc fccuntatcm, vcl rcccdcrea ioco, &on]neid facercy 
quod ncccflarium fucrit judicatum, uteviteturpcricuium. Molin.. 
d. D. ity.n.i. Cujus liiiocum Camcralmpcr.niandatade non offcn* 
dcndo dccerncrcioictyfubpQcna fra£lac pacispubiics, prafuppo/iti^ 
£cii. pra^fupponcndis. vid. Gaii. de P.P. lib. i.c.z. & 5 ita quoquc non 
injuilum cibnbeilo rccMpcrativo , fimul occup.irccx bonis iio/Uum 
tantum, quantum fufHccre vifum cfF pro vindicandaquaii mjuri§^ 
fmiuliliat^, autnquiduitcriusiio/li enpiadcautioncm 6cfccarita* 
tcmnccciTariumbonaHdcjudicatumfuit, quo magis in pollcium in 
officiofuocontincatur, nccopumfupcrfluarum fiduci^ codcm ite- 
ft?***''^* rum nos juguict giadio. Ad qucmmodum & icnfum vaiida iiabcii 
nonrcpugnabimus, quJB comm. N.UuraiiftaB vcnditant: JurcG. \n 
^ bclio folcnni quemvis fmc finc moioquc ficri dominnm corum, quae 

iiccncianv boili cripiL Grot. 5. c. 6. %, 2. & dum quis iiOilem fc aiicujus profi-» 
concra tctui, co ipfo liccntiamiili conccdcie, vimcontiaipfuminfcrendiii^ 
hoftem in/initum,aut qu^tntum ipfi videatui : quaii condi£Va bciia aiiquid in- 
»n infinir ^j^j. contia£\u6 taiijliabcrcnt ; ttntA quidvaUas, egoitidem omniaex^ 
•loicndi. T*^*'*^' i^ufcnd. deJ.N.&G,s c.6 $.7. vcl quomodo Id d, l. §. 

inf, idaliis vcrbisexpnmit: quafibcliantcs tacito quodam pa£loia: 
fxvitiam martis, cujusque arbitrio exfcrcndam , aut tcmpcrandani' 
confenfiffent: idqiexrationecommuni,quia fortefineiiispax, tran>» 
quiliitas & fccuritas, quac bciii finis iunt, obtineri confcrvarique ne» 
quit. Molin.<^ /.^. 2. ProbetamcntScfummopcrchicobfcivanduizi 
vcnitiiiud, (^uod jam indigitavimus,difcnmenint£r ea,^«.<7?^rjv/i&0- 
fiiUtatu^, praci/imfumpt ut^& mere talis pcTmhtity &C c^udHie^nnatuhe^ 
nigra jnftitia temperatm fuadet &inculcat: cx qua ii in infmitum 
protcnfam illam iiccntiam, &iiccntiofiimiiludarbitiium, noajimm 
^iciteryCcd civililo^Mendi modo intct^ictzmut j prt>co quodindciinii* 
tum cft , ccitis iimitibus iiadcnus mtci Gcntcs non circumfcnptum^ 
oifiexlcgis naturaiis m.anfuctudine: veluti in jurc noAco juramen<«^ 
lum in litem , ordinarium lilud, objedive in iniinitum ferri dicitur^ 
ktS-f^dcR.K. ^uo4 tameH) Q cxoxbiut , taxatJonca?«^uiorisjudicis- 
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•dcadurum, aut a/ationc aljcnum ja^itctur. Ncguccflquod ob- ?^oponi9^ 
jc£landum fortcan nobis magnopcrc curcmus, <!|iiali hapc tahs rctri- . 
butioautcompcnfatio minus fit proportionata. Namquc propor- ^^ocum 
tionata cfl, ct(i nonflriaim, ad rem nobis prsercptaai, 'tamcn^*;» ali- hzbc!^^ 
^HafuiUtitHdine^ &rcrpc£luadtotum caufarum compJcxiim: fivc dici * 
fccundiim ca omnia , quae hic di judicanda & attcndcnda vcnirc mo- f^h^f 
dodixiiuus. Quo intuitu non odus cft, ut cum Pufcnd.i^J. S.r* ^**. 
proportionatam retributioncm rc/f ring;^mus ad judiciorum tribuna- 
Ji3,ciim & indiribitorioMartisrfciufibi iuvcniat,& invcnirc dcbcat, ptopdi 
locum. Quamvis in conon dj/Tcntiamus, quod, quaemaJajurcbflJi paQarum 
infcruntur, propric & formalempocnarum rationcm non habcant; "tioncn» 
quippcquaenccafupcriorc, uttali, proficifcuntur: ncc ad cmcnda- *»»bcat^ 

tioncm laedcntis,autcactcrorum,dirc£lctcndunt,fcd*ddcfcnfioncm . ^** * 
&afrcrtioncm faJutis.rcrum juriumqucmcorum. l^ufcnd. d.l. Sicu- K'""*, 
ttncG admittimus bcJJum panaJc, propric&mcrctaJc.eumDn.D. " "alc**^ 
Ofiand. dd Grot.2. c. i. tb, 2, 0.3.&2. c, 20. th. 4. feif^. & Dn. KuJpisj ditnr^ 
deprivaf. inhofl. excnrf th. 12. &inColleg. Grot. ad lik 2. c. 20. Ex.9. 'un^ 
f.i97. Sccus ac fcntit Gxot.dd. II. qui cxcommuni Jiominum jurc ^^f^^um 
dcn vatum id comminifcitur. Ltb. 3. c. ig. §. u ctrc.fin ^*'"" *Liutm 

XXIII. ^ 

OrdiiiisrationuncadEffcauninosdcducit: Noncritautcm "^cMta''^ 
ibs rc beJhcam noftram rccupcrationcm hic Joci aliquanto Jaxius 
confidcrarc, & fccundum dupJdccm Jlatum, quo ncmpcha£lcniisfrif- ^^^^"^3^34 
M/nr &fpcratur, &quo jam 4<J7i»/»«4cn, &omnibusnumcrisab. 
foIuta,prcpricrccupcrationisnomjnc digna. Aliamcnim illaviriu- "'^"P"** 
lcm oflciidit ; aJjum hic rclinquit cfFcftum. Scilicctfpcs illa fccu- iiorcrec!l 
turxcunipJcnioricffcauaauaJisrccupcrationiscorum, quscxno- Pcrando- 
ftnshaaenusjnjuriadctincthonisi hocfuadct, & utiJitcrincuJcat, rum.Iicco^ 
Ll parcatur iis, quos hbcraturus , &ab carum rcrum cxcidio & vaft.i- ^i^nibclIU 
tiooc contineantur manus cfFcrat» , quas po/TcfTurus rccupcratop 
cxcrcitusvcmt.Qu«cnim,&quon3mcoHfiJio,qu^vc:equitatisfpc- ^"'^*^,^^^^- 
cic (uas hbi rcs , faJtcm qua? brcvi taJcs futura: funt , vcl ui prcemium Tct 
f laorjat cc/rur^ dcrtiual, vclquosamanuhoftihhbcrarrdcbcbat F.>«4rir«r 
truculcntiui habcat , hoc ipfo magwhoflis, quam ^quus a/rcitor & Ratiooc». 
vjndcxhbcrtatjs? Sancin judicio vindicansrcmfuam, culpamquo- 
aucdclciiomignjspoircirgiiimpuutum Jt, compcnfaUoncm cjMs !^^^ ^ 
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pci Judiccm rcpofcccs. Ljs.ff. deR.F. imputat &hofli talia,bcllikgc ^ 
(uztc^cicns.^.fraced.ii. QuomodoitaqucdamnofaECuJps vitupc- 
liofceximct, inpropriavifccraqui facvit, immcmorrcciprocae quafi 
lcgis, quae,parcntibusfidcJisobrcquiincccfritatcmcft]agitando, rc- 
gcQtibus ncccifariae tutclae & protc£lionis gloriani impcrat ? Cdi bo- 
norccupcrativumbcliummovcbit, inipcnfasbclli , A praemiora rc- 
cupcrationis in rcbus pcrditis qusefiturus? Alitcr fcnticnsCrcrfus, 
Cyroquc fuadcns nc Lydiam populandammiliti darct: A^onmedm^m' 
thmMh quir, urbem^ nonresmeMdirtpies: Nilenim admejam i/ta pertinent: 
Aurhori- tMafnnt : tHailliperdent, Ha^c non attcndcntibus diduin fibi acci- 

piantillud: 

PetendoPatrtamperdu: utfiattua 
yis effe nullam. Qnin tna caufa nocet 
Ipfnmhocy <\Mod armuvertis infepis folum^ 
Segetesque adultas fterni^ , & totosfugam 
Edis per agros. Nemo ftc vaflat fua. 
Qua corripi igne , cjua mettgUdio jubes , 
. , Miena credt6, 

ritilTtatt ^'^- ^*^- ''^* adducimus. Quae talia vcl hodii 

' hant^ur* maximc funt , in quae quoquc induccrc Iicct illa Grotiana d. l. $. /. 
Exccptio. ipfavirtus, vilishocfcculo , ignofccrcnobis dcbct, fiquando ;>rr/# 
nci; contcmnitur, ex Htilitatiius ipfi prccium facimus. Sunt vcro illa ac- 
uhivtl Q\^\zndzderegula: quac tamcn concurrentibus ccrtis.circumftantiis 
wuupttandA facilcquasdam ^iiiiMt exceptiones : ubidurins habcrcnoftros, hoflili 
hlu Uta ' haftcnus fubmiflos,vcl infefla ab ho/lc loca dirucrc, aut ignc fub- 
ia caHbus niilTo vaflarc, pcrdcrc, non omni jufliti^ carct , imo & aliquando qui 
taliaintcrmittit, oflFlcio fuo minus fatisfaccrc perhibendus fit: vc- 
mcriti jmi m cafu vcl tntcccdanei alicujus meriti mali, cujus cnormi- 
tashuncpGcnaerjgorcmadxquat: vel talis necefitatis, ubi non ali« 
. '^*' hoftcm fubigcndi , & juris nollri confcqucndi, noftraquc rccupcran- 
"bin/* di viapatct, totique Rcip. graviora immincant , vcl ruinam minitan- 
neccfE. tia, pcricula. Sic c. gr. quando urbs aliqua ab hoftc injufte occupat a 
tatis. & pertinacius dctcnta, a noflratibus obfidionc cingerctur , bcUicosl 
Excmpl. |iianuitcrumcxpugnanda,ccrtc: fi civcs &incoIaE iftius urbiscauf» 
cxftitiflent illiusmali, &coIlufionc quSdam fa£l^ in modum prodi- 
toricdcficientium,hoftcm,prctiofortcpa£li, vclali^ finiftraintcn- 
lionc advocaffcnt , intromiliflcnt) vd intrarc fmc urgcntc ncccflitatc 

dolo* 
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dolosc pa/Ii cHcnt , imo adhuc duni fubndiis & auxiliis dolosc fove- 
rcnt > aut ctiam fi hoAis infidcntcs copis, fiduci^ aut prspollcntium 
virium fuarum, aut munitionum, quibus urbcm quodammodo incx^ 
pugnabilcm, vcltardiiisraltcm, Scnon, nincxuAisabcjusdcmhofltl 
aho cxcrcitu intcgris Provinciis & rcgionibus, ut pcriculum fit, ne 
partcs caetcr je, aliae cx aliis , in candcm pcrtrahcrcntur ruinam , cxAi* 
pcrandamrcddidifTcnt, addcditioncmindc, non attcntis idcntidcm 
f'a£lis cvocationibus, haud flcxibilcs : quin tum obfcflbrcs noftri mi« 
litcsduccsvc locum iftum undiquaquc oppugnarc pofTint, imodc- 
bcant, injc§^,undiquc ignitorum globorummolc, utut cxcidium 
ipfum minatitc & infcrcntc , nulla nos dubjtandi ratio tcnct. Patc» K.ttio; 
xcntur cnim non ultra quam cft in ncxu obligationis crga R.cmp.fuaro, 
aut fiquidfortcan iniquiaut duri coincidcrct, idomncutilitatc pu^ 
ihcii rcpcndcrctur. Conf. Molin. 2. D. iig. n, 7. ubi & quomodo inr 
tcrfc£lio innoccntisinoppugn3hdflCivitatc,quscxfc ncfas, inbcllo 
juflocxaccidcnti, &bonicommunisrationc, juftificctur, diffcrit. 
Sccus itaqucin cafu> ubi illi fc dcdcrunt aut fubmifcrunt hofti , ilnc 
praeviofcclcrc, totiCivitatiimputando, imparcscxfcad fuflincn- ^'^** 
dumimpctumhoftilcm, &aiiundc, undc advcntantcm fpcrarc dc- .'-^ 
bcbant opem,& fortc jam antc follicitavcrant,nuIIa fccuntatis aut h- acficUin* 
bcrationisfpccrc£li,obfirmati,ccrti; Hisctcnim nil cftv^uodimpu- * 
tctur, mfi ipfafatalitatis ncccflitas, ncmini cstcroquin imputanda, 
nifi in fati conditioncs libcrc confcnticnti ; Con/er. omnino Dn* 
BraudIacht.yi^/^4C/r. loc.coMf. s,fere pertot. ubi, propofitis &vcnti» 
latis inutramqucpartcmrttionibus^opcrofuscfijndi-^quircndo, an» 
orgcntcnccclfitatc, fubditus vcl Vafallus potentioris gratis fcfubji- 
Ccrc & dcdcrc poffit : quod rcdc affirniat > Aut nulia talis ncccflit^R 
orgct, &aliacxpcllcndjac fubigcndi hoflcm via facjjc palct : H<ec 
ctcnim ratio cum & in hollem holiihtati^ truculcntiofis liccntiam^iii 
occidcndo, va/lando, &corruinpcnJo, mirum quantiim conilrrn- 
gat*: vid. Grot. ^.e.ii.& u, quantopotcntJus in iioitrjs rccupcran- RieuperMtit^ 
dis opcrabitur. a^f^ualucx 

XXIV. f»-'^». 

Rccupcratio vcro jam a£luaIitcrfaLla,proutfecutac/l, vclin con- ^^^lf^'^ 

tincnli, vcl cx intcrvalb, vid. th.s. fccunJum id quoq ; Judicium for- nca ilJa 

mandum cfl dc cj us confccutjvo c#V£lu. Jnjlnntane^ iUa,qua? in con- Jomino 
tiacntifa^j cum fcuipcrimpcdut, quo,n\iiius quid £rmitcx4cqu.i^- ^uum 

tum ^«ribuatf 
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tumdicatur cx partc dctincntis, & cx partc domini, quo miniis quii 
penitusamifTum judicctur, proindequicquid rccupcratrixbclli ma« 
X nuslioftibus itcrumcripit,idingcncrc,tincdubio,non rccupcratori- 
l)US,fcddominis priflmis retroccdaf oportct, quafinunquam ere« 
^idtcU' ptum^^autaminum. Idquodhauddiiucidiuspatebit, quamexcolU* 
wMiMf tionc recuperationis rcrum,inbcilo jufto ab hofle juftc occupatarum. 
^ Qucmadmodumcoimcxfado noftro, hoftium cumrcnoftr^ , uti- 
|ar^s»circa q^cmobili, fibi quam licitcbclh legcccpcrant , rctroccdcntium, ifi 
iuftiioccu» tutum locum tamen ha^lcnus nondum pfogrclTorum , infccutivo, 
paca conjc£lura dcfumjtur , animum & fpem rccuperandi nondum dc- 
iabcUo. fpondenti$domini,arg././.;)r. <^ §././. ^.jjf.i/r-^.^. D. &cxparte 
ilter^ , hoflis fcil. fiduciam fibi fcrvandi & continuandi juris, quod 
cx apprehcnnoncinitiumccpit,adcoqucdominiifirmi, antcquam in 
tutum pcrvenit,nondumhabcntis.4r^././/.jf.</f^./.& idcirc6,quz 
«bhoAjbuscx bonisnoAris noniiiicitccnpta, a noflrisinfuga recu- 
perantur, non rccuperatoribus, fed priAinis doniinis, ctiflm non rc- 
Fxcjadicio. fufoprctio,ccdunt. Covarruv. in C.])eccatHm.p. 2.^.11, n, s. Carpz, 
f.4,C.^j.d.p. ubiprarjudiciumtalcAnno i 5. pronunciatum ha- 

bet : jTiar ta^ ^dt)(<tl ^olcf Ux) <uct) (m ©<birgc tot Tom<^ # 
lft<ntrc(@r^ffnm&55)orffrct)rtfff<nj<pirmb<rf/ un^ f()<i(^m^&ranl) 
^<(!<cf<rauct)^K{)/?)f<r^</ unb anber< ©ndxn m<()r mif3<nom# 
in<n / imb <t fcpnt D<m g<mD< an <f lict)<n £>ttl)<n von t><n €inn>o()* 
txrn tit ab^crautrc ^pfcrbc/ mb anD<r< ^act)<nn>i<b<r ab^^ra^cc 
i»orl)<n/ fo nunm<()r ton t<n (£i3<nff)umb^()<rr<nin2lnfprucl) gc* 
ncmmcn unt toUUt b<9<f}r<f worb<n tc. ©0 tt><rD<n folc|j< D<m S«n# 
^< abg<ja<?f< ^fucf < l><m r<ctjf<n J^xrr^n billi^ ob^<fol3<r / unb |1< mJ# 
^<n na4) <^<Ud<nt)<if tili Sau^/ dafur <ini3< ifrfTafrund tin^un nicS)r 
3<&run3<n n)<r&<n/ £K. ^.Mcv. 4^ Jm Lub. d. l 4 1. 1. nrt.io n.17. 
^ ubitclUtur lccundum haecnon rcmclrefponfum & judicatum fuiffc: 
ijocitate quoquc adhucmagis, inrecupcrationc inique ab hofte praercpto- 
'^**"" rum momcntaneS , juris, domino pnitino rcdintcgrandi , ncc rccu- 
pcrantibus quid tribucndi, ratio urgcntior in promptu cft. Nam & 
aJias non vidctur poflc/Tioncm adcptus i$, qui ita naflus cft, ut cam rc- 
tincrc non poiTit. l.22,jf. de ji.P. ncc vidctur amiiTa pofTclTio 
fiiiirc, quandorccupcraturincontincnti: uti Lud. MoIin.</.fr,</fJ, 
& /. 2. D. 26, M.t7' in matcriapofTclTionis^ab aho vi ufurpatap,in conti- 
ncntiiccupcrand£|#A'/. s.i.g^ffMvKjvmrtn. diiTcriC; ubi & pttC- 
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tcrca n. i5.fe<\. docct, quomodoin illo jurisartkuJo nonflfi£lim, 
fcd cumaliquafuilatitudinc vcrba, tnconunentty accipicndavcniant, 
itautaliquando, concurrcntibus circumftantiis, ncc lo.anniprzeci- 
sc ponant rccupcrationcmcx mtcrvalIofa£lam;utiquc, fi praeparatio 
ad rccupcrandum talcm tantiquc tcmporis apparatum rcquifivcrit; 
quclrationc, qui fcad rccupcrandum praeparavit,animorctincrc pos- 
fc/fioncm dicitur Boccr. dedutll. c.g n.s.Giii.de P.P,c.46. n.t6.& c.iy.n, 
39. Add. ap. Vultcj, AnlccefT. Marpurg, wl. s.Conf.p.pertot, tnprtmit 
n.tg. quodtamcn fccuSjin fubftratii hacmatcria,ubi in contiucnti rc- 
i;uipcratioficridicitur, quandoxcs ablata nondumin hofliumprsefi-' 
<ija,aut flationcs fccuras, pcrdu£la,<^.5.^. vcl fccundiim nonnuliorum 
confuctudincm,quando pcncs hoftcm nondum fuit 24. horarum fpa- 
tio. Grot. 3.C. t.^.s* vid. tamen Dn. Zxcglzt . ibtd. & Pctr.BclI.W, 
tr. de miltt.p. 2. t. /. »• //. ubi dicit , jura hoc nonhabere. 

XXV. 

Rccupcratio vero cx intervallo quae fit , & po/lquam hoAcs ca- 
pta in fccuram fuam pofTc/Tioncm transtulcrint , aut rcccpcrint, cfFc- 
^umproducit, rcfpc£lu q\iidcm^/^//;7f»/Af hunc, utdicaturpcnitus 
amififlTc^quicquidfibi hadcnusafTeruit juris &pofrcfTionis in rc prae- 
reptim &dctciitam:quod,{ivcrotundiori Ioqucndimodo,f/ow«ii»«i 
txter/tum^ fivc , pcr pcriphnfin ^poJfeJ/tonemjHreMt i^ualtficatamj auC 
impra?gnatam , communicatis &reli£lis ex jurcpropriciatisquibus- 
dim virtutibus,cumii6ccfFc£lu, uta£lus, vcro domino aliasproprii, 
&hic c» poffcfforc cxcrciti, judicio coa£^ivo in irritum fimphcitcr 
rcddi ncqocant, appeliarc mavis, nulli nos obRacuIo habucris. £t 
adco quidcm hocquicquid juris c/l intcrcidit , ut ncquidcmpras- 
tcnfioncm fibi fupcrflitcm alfercrc jurc pofifil. Quantum cnimca- 
ptum fuit,tantum iterum adcmptum : & quod jus in manu confifte- 
rcdicitur, rc fa£locontrariomanibus excuf^a, &ipfam pcnitiiscx- 
cu/fumnonimmrritocenfcridcbct: quarcpollhacad hancrcmnon 
jnagis jushabcbit, quam durantc bello ad cxteras rcs hoflis,cuju$ do- 
minium inrebus fuisrcfpcclu fui hoAispronuIloefly utdeturJicca- 
tia cas capiciidi, vid. fupra th. /p. 

XXVI. 

Rcfpc£lu recuperantis effc£lus fc oAcndit inplcniori vulncrati 
yuris reparatione : & vcl in rcflitutS dominii,ejusqi juris iibcrc frucn- 
di facultatc: quippc rc ita belli jurc vindicat^,cum redeuntepoffcffio* 
iieyredit& jus omnitemolumentay exreill^qu^visiationefperandi 
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inpoftcrumpcrcipicndi , ad priftinuni dominum> vd in faftiiquafi 
adjudicationc, & infolutum acccptionc, altcriusalicujusrci , inlo- 
cum crcpttT^infimulqucin^pcnfarum in i^fam cxccutioncmfadarum 
aliorumquc fumptuum : id quod nonnid cfFcftum dominii novitcr 
acquifiti arguit & involvit, modo tamcn apprchcndcntis non alia 
fuit intcntio. vid. Dn. Pufcnd. deJ.N,&G.s* c/^.^.iQ. ubi iflam 
fciadjudicationcm, &adjudicatce cxccutioncm, ab ipsa partcJscsa, 
fuisfociorumvevinbus faftnm, ftatui& libcrtati naturali propriam 
cfTc, ab indolc civilis ftatiis abhorrcntcm. /. j.f. de A. P. & aliis juris 
tcxtibus i*c<flc docct. Conf tamcn th. e. vcl in latisfaflionc alia iis dc- 
bita, quibus in prsmium fortitudinis rcstalis, vcl rccupcrata, vcl fal- 
tcmhoililis, jurc proprictatis rclinquitur. In quo rcrum articu- 
lo ciim Dd. comm. folIiciticfTc folcantcircacam jurisquaeftioncm : 
Cuinam rcsabhoftibuscapta , & virtutcbcllicarccuperata» 
(ita gcncralitcr rationc objcfli cam format Harprccht. ad § /7. /• de 
R. p.) fctroccdjr,an in fpccic priftinodomino^nipfis rccu- 
pcraroribus: &«hoccafUian ipfi Summsr potcftati,fub cu- 
jus aufpicio bclhim hoc rccupcrativumgcritur , ficfubcu- 
jusimpcrio priftinusillc Dorainuscxiftit j an vcrofingulis 
mili tibus » prout quisqj ccpcri t ? Nos cam hJc loci in ubcriorcm 
adduccrc disquifitioiicm fupcrfcdcrchaudpoffumus. Spinofamcam 
vocat Harprccht. m Diferrar. de bell. concl.i6. & ancipitcm. Boccr. 
de iell.c.ij. n.y. infumnjar. ncc immcrito quidcm, ob circumftan- 
tiarum,quibusrcsinvolutaeft,muItitudincm. lltitaqucfingulamo- 
mcnta co fcliciiis cxcutianiur, & controvcrfise ftatus ccrtiiis appa- 
rcat, hovi m;?gis ordinc proccdcndum ducimus. Ht quidcm ablata ab 
hoftibus, cxpoteftatccorumitcrumcxtrahenda, quam vtriafint, tc- 
tigimus fupr. rh. 10. qu<E omnia quidcm objcftum conftituunt recu- 
pcrationis bcllicae , ad hanc vcro qua^llioncm in fpccie pari jurc haud 
pcrtincntia. Quaecunquccnim jurcpofthminiirccipiuntur, illacuni 
in priftinam caufam rcgulariter recidant. /. 19- p^ ff. de cajntv. in hanc 
dubitationis alcam proprie non funt adduccnda. Hinc fi intcgra 
qusdam natio,intcgcr populus, & univcrfitas, hoftium manibus ite- 
rum cxcutiatur &iibcrctur , tuncaut futt tniiherojlatUy nuiiius altc- 
riusimpcriofubjc£la, fcd fuo rclifta arbitrio: & recupcrataftatum 
priftinum recipit: fivc/of/or/ifW4riwAj ciim fociorummi- 
litcs, Ccrtcquantamadcjusbclhopcrationcs, pronoftruiiabcantur: 
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qiii autem noflrorumnumerocontincntur,cos dcfcnforcs dccctcirc, 
non noflrarum rcrum dominos. /. 12. C.de pofiUm. Exccpto tamcn 
co, fi quid f Qcdcre fociali aliud convcncrit. Grot. ^.r.^. §. 12. PoflTcau* 
tcmconvcniri intcrfocios, utquisqu?, altcriusquodolim fuit, hofli 
crcptum, fibi rctincatproprium, tcdiscdDn.Vafcnd. de J. N.& G, 
t C.6. %.26* Excmplo Dcmctrii, qui maluit Philippo Rcgnum fibi 
adcmptum ccdcrc,quam id Romanis rclinqucre. Jultin. lih.2^.c 2. vi J, 
praeprimislaud. Braudlacht. d. l. Confult, 6. n. it.feqcf. Sivc fuis vtrt» 
biiSy fuoqucaufuhofljle jugumcxcurTorit, dejc£li$aut cnccatispraefi- 
diis. Et hoc cafu co mngis antii^u:^? libcrfntis ftatus rccurrit, cum hic 
in uno fubjc£loconcurrant &rcfpc^sprin:ini domini, &bcIlicofi 
rccupcratoris i Aut parsfuit dltertus corporis myfiic/y ncxu fubjc£lio- 
nis huicdcvin£la: &fivcproprio, adbsllumcondudo, autcxcon- 
civibus Ic£lo,fivca fociis fubmifTo & coadunato militcrccupcrata fit, 
idcm juriscfl ; ncmpcinquofiatufuitantc occupationcm hofiilcm, 
in cum rcvcititur rccuperata,ex iisdcm rationibus.Sicut&,fi proprio 
aufu pracfidia hofiilia dcjcccrit , ad antiquum corpus rcvcrtctur, ncc 
pccuIiarcmcivitatcconflitucrcprartcndctjUtiquscumcivitasf Rcfp. 
jfia, undefuitavulfa, fuo juri adjifthanc partcmnon rcnunciavcrit, 
Vufcnd.d. l.ifjfin. Hincporro, cumnonminus virtutc juris pofili- 
minii gaudcantpcrfona?finguKcrccupcratae./.7./)r.j^.<;/r A.R.D.l 12, 
§.p l. 26. infin ff.de captiv. 1.12. CdepoftHm. & rcs quoquc immobi- 
lcsaliae,praetcr univcrfitatcm propricficdi£lam, /. 6. pr, ff.de R. D.L 
^6. ff.derelig, 1.20.^.1. ff. decaptiv. Conf. Grot.<^./.^.f.^. ubi folli- 
citc dchocpun£lo, maximcquiddc Jurc Gcntiumobtincat,di£qui- 
riti haeomncs rcshucnonpcrtincnt. Rcfiantitaquc faltcm rcsmo- 
bilcs,quaeinpraedaclfc, &haudpofiiiminio rcdirc dicuntur. l.2&.ff. 
eod. dc quibus non tantumillam lcgcmGIoira&Dd.Comm.acci- 
piunt, quaeahas vidcturgcncralior c/fc, fcd &anobisqua:fiio, qua? 
hic in difccptationcm vcnit , informandacfl in fpccichocmodo : 
Cuinamresmobilesprivataeabhoftibus noftris occupatx, Tninig' 
& indcitcriim bcllopcrnoftroscrcpt2C,rctr6ccdant,an pri- poncndo 
ftmo Domino,an Rcip. fivcfummaepoteftati, anmilitibus ^^^*^^^^ 
finguliSjianquam rccupcrantibus ? In hunc fcre modum for- ftatamcon- 
matam camcxhibct Boccr. debell.c.ts.n.7- Antiquitus & Iiicopus trovcrfi»: 
cratdiftin£lioncaliqu!iabobjc£^opctita. Ncmpe, aniftiusmodi res 
niobilis abhofl-cprtercpta inrccuperationcmvcnirct, incujusfavo- 
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rcm juspoftliminiiintrodu£lumc(rct,nccnc? Rcgularitcrcnimnul- 
fcifaUcm ijgy^jn^Qbiicsvirtutc iurispoftJiminii gaudcbant, fcd inprxd^elTc 
diccbantur. d.l. 2i.jf.dtcApttv, Percxccptioncm veroareguId.quaB- 
^TAmtttttur dam, quaeinbcllisurum habLb.int, &quarum amifTionuiloin fpccia 
quomodo dcdccorcnotalacrat,co jufc digns habcbantur. l.2,ff.«od. vclutina- 
mitttr vcsIongaEatq; oncrarice d. l. 2.pr. equi &cquae freni paticntcs<^./.2.§./^ 
rcfpcnd. ^ q\q{},, iy, quibusGrotius d. ioc. $. /4 addit mulos cIitcliarios,pro-' 
• ptcridcntitatcmrationis. Atvcrocumhodiccamrcrummobilium-. 

rareaDti- t % rr r\ m • •• t rr r 

quiori. quantum ad efrectum juris poitlimmn , diirercntiam , uiu parum. 
i^littr attcndi videannis; tc/bbusGrot. d.LS.if.& ihid. Dn.KuIpis inCoU 
•X le^. Grot. Ex. i^-.p. 167 feej, &. ab co allcg. Alb. Gcntil de jur. heff, /IK 
Jiodicrno i^,p,^27. Locccii. de jur, M.nitim. p. 14.2. rtftm. 4. Scluirz. in compi- 
LaHt.ff.decaptiv.p:m.7iS*Ed. & plunbusaliis : noncft,quodh5c 
fubjun- diftinftionis c«utcla hanc quaEflionom nunc dcnuo praemuniamus» 
guntur Potiusoperaepreiiumcr^t , /latim difpiccrc, qua?nam pro quSIibctr 
pttmo partc videanturmilitarciationcs, &pro qu^tandcm partciletju(U«> 
«Ationes tia caufa? & acquifitionis. 

XXVII. 

^*tlm' ProDomiHo, utisrcsfuas, virtutcbellic^rccupcratas, fibirctro^ 
pro do habcat, valcnt icquentesratjoncs, j. quiarcs ruasamifitnull^ruacul-' 
jnioo. pa, nuIIovcfa£lo fuo : quodcficicntc, dominio fuodominus carcrc" 
!• non dcbct. /.//. f.de R.I. in tantum,ut indc vcl ipfc hoftis obiigationi» 
adrcAiluenda bello injufto cap ta obnoxiushabeatur Grot. dej. B.&^ 
P.S.c.io.S'6. Multomagisitaqucqui mdcrccuperavit dcfcnfornoflcp 
%, Princeps, Kefp. aut Ejus Excrcitus* z. quia civitatis, aut qiii cam rc 
git, Principisufficiumintcraliainco vcrtitur, ut bonaCivium quan-^ 
tuminfcWt, &fieri potcft,defcndar : Dcfcnditautem &tumn)axi^ 
mc, quandoincocA, utfibirctrohabcant, fccurcin pofterumpof-^ 
fidcnda, quac ipfis ha£lcnus immcrito orcpta. Quae ratio ctfi a MoIin.r 
2. D.iig.n.}* rcflrmgnturad rcm ab hoflibusin tutum nondum dcdu-* 
£lam, tamcngcncrahorert, ut &rc£lcaccommodari po/Titadrcm^ 
fccurahoflispoifclTionc jamdctentam & indcrccupcratam. Ncquc 
enim tributa &aliacmoIumcnta fubditi furuniae potcAati pcrfolvunt 
f« faltcm ad illumfinem , tamarf^istcrminatumlimjtibus. iniquuoY 
efl,ut, bonacivibusitacrcpta acquircndo,XDivitascxalicnlmifcria ^ 
infortunio lucrum quaerat : quod alias Hmilibus in cafibus dnmnatum 
iLcgisUtoribusdcprchcndM»us, vid. yiufh, Navi^iaC, defttrt. l.2s, 

tttfim» 
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mpK.C.deEptJcAud. vid.Pufend g.c,6.§.20. ubjprovocatadrocum 
;. Sam. $o. vcrf. ^ Homcr. lltdd. cxcmplum profcrt, quo 

obcam caufam pracda divirafuitintcrcos, quibusrcsablioflibusantc 
ereptac fucrant. Addi potcft cx Lrv. Itb. cxcmpliim fatisaccommo- 
dum Lucrctii, qui cum ingcnti prxda Romam rcvcrfus, cam omncfn 
pcr triduum in Campo Martio cxpofuiflc fcrtur,ut fuum quisquc co- 
gnitumabduccrct. 4'.Nccaequum cftjUtmilitcscxtrahcntcs, cujus- 4^ 
cunqucgcncrisfintj fibiacquirant talia: tumcx mododidA rationc 
qu2Butiobtin:ct ifrloto, ita & valcbit in partibus f cjus miniftris: 
tum in fpccic, quia, fi funtcx numcro coKcivium autfociorum^ lcx 
focictatis rcpugnat,ut altcr folus damnum pati^tur,altcr foluslucrum 
rcportct. /. 20. §. 2.ff.profoc. imo contra fuadct,ut damnai/lisrcruni 
priAinis dominis, concivibus, ab hoftc data,pcr rcfiquos civcspro vi- 
ribusfarciant^T, vid./^^r^rA.p. Etquamvis, ut jamtumcoiiquc/luf 
fft I>n. Pufcnd. cit. ith g. c.g. moribus modcrnis,ubiq; fcre,mifc« 
fi cjusmodi civcs damna talia intcr fataics calamitatcs rcfcrrc ju- 
fccanturi tamcn id fortcan paticntianimofcrcndumcffct, incafurc- 
nimabhoftcadhucdctcntarum, noncodcmmodo, in cafu", ubi rc» 
Conciviumillorum virtutcrfliusmodi bcIIicS fuasrcfalutaruntftatio-r 
ncs , ubi omncm aequitatis fpccicm , omncsqucpaticntis Ic gcs tran- 
fccndcre vidctur ; Si vcrofuntcxnumcro mtrcedecondHSiorHmy tun* 
hiipfi, vi contra(fluSj civitati, &pcrconfequcnscju5 mcmbris, i/lan> 
cpcram debcnt, pro ilipcndioob cam folutoaut promilfo . ultraquod 
cxcapitcjuftitiaeipfisnildebctur. vid. Pufcnd. d.lth. g.c. 6.^-21- pcr 
confccjucns ncc rcs civium ab hoftibus rccupcratap. Co varruv. i» d. 
PeccAtum, ^ de R./.in6.p.2.releB.§.n n.g. ubi,iit& inpraeccd. alio- 
fum opinioncsrcccnfct. RcAatitaquc^utnon alii,nifi ipfi Domino 
priftino,rcsmobilcsrccupcr3tae rctroccdant. f. Addipoteft,quod & 
cx iflis rationibusrcs immobilcs , &fcrvi rccupciatiprifluiodomi- 
jzoinpriiiinum jusrc/lituantur. 

xxvirr. 

/'ra^^p^//fi,autcjuscapitc, vcluti Principc, ut rcsrccupcratas 9^ 
ab hoftibus-fibi fcrvct Jia? militant rationcs : i .quiarcs civium,quam- pro Rcpi. 
primum in fccuram hoflium pofTc/rioncm dcvcncrunt , jam non ain- fiy^ 
pliiis civicarum, fcd hofliliuw rcrum numcro, & codcm jurc ccnfcn- . 
dae funt , quo cxtcrae rcs hoAium mobiics. Sicuti iiaquc ha? in prae- "P"^ 
d^ cflc, &capicatibus, adco^ue & Rwcip. fivc cujus aufpicio bcHuni ** 
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gcritur, tanquani pcr niilitcs fuos capienti, acquiri dicuntur.vid. 
Grot. s c.6,S*9'f^^' ita & rcs civium ab h oflibus rccupcratae, proptcr. 
dominium captivitatchoftili jam cxtinftum , Rcip. aut cjus Principi 
mcrito ccdunt. Subditiautcm & pri/liniilli domini non habcnt, 
quod qucrantur, nifi vclintfati fubaccufarc duriticm, qua totics quo- 
tics intcgrae ditioncs , ctiam finc mcrito aut fa£lo domini , intcrvcr- 
tuntur & cvcrtuntur. 2. quia fumptibus Rcip. imo & quanto maxi- 
moejusonerc& periculobcllumgcritur, &rcs talcs rccupcrantur, 
proindemerito in compcnfationcm impcndii &pcriculi, ac fublc- 
vationcmoncris pr^eda ccdct, cx naturali rationc in /. io.ff,deRJ, id- 
quchoc miniisinjuftiquidhabcbit, fipraedainpublicum redigatur, 
utindcin poftcrum oncra & tnbuta civium Icvcntur, milcsalatur. 
Pufcnd.</.§.2/. quicquidabhofiibusdirutum, aut cvcrfum,rcftitua- • 
tur: cujuscxcmplumproftatapudjuftin. /. tf.r./. quippcadquaeca?- 
tcroquin &fubditi fua confcrrctencntur. 

XXIX. 

Pro mHit /btu Gngulis y ut fibi recupcrata acquirant , pfoftantra- 
tioncs : I . quia, fiquidcm cx numcro Concivium funt, bcllum fingii- 
lis hifcc maxmie oncrofum cft, tam cx damni, facilc cmcrgcntis, pcr- 
pe/fionc,quam ccfTationc lucri,facilealias cuilibct opcris fuis , fuaquc 
induftriaacquircndi : quamctiam cx tributi &opcr3e militaris im- 
pofitionc &pra:ftationc. Etcrgo pra?aliismcrit6hoccompcndiuni 
ipfis rclinqucndum crit. Conf. Pufcnd. ^./. &Grot. </./.^.r.^.§.2j, 
/^?'7- z. quia, qua?ratio &mcrcedccondu£liscommuniscft, prorc 
rccupcrandii, vcl vita^pcriculum fubcunt,quam nifi infigni iftiusmo- 
divclaudacidjVcl opcrahoftibus excuirifTcntJii, tanquam fibi quafi- 
tam, cu cfFe£lu quodam c ominii, transfcrre fortcan potuiffent in cos, 
undc vixfpcrandarcdcmplic: Sicut &,fi abhorum alio hoftcjurcbclli 
fuiffet occupata , priftini domini a capicntc invito rcpofccrc non po- . 
tuifTcntjCum fpc obtinendi. vid. S./p. & 2o.conf. Dn.Tcxtor. Sjn.jar. 
Gent.c.ts»n.6S' quiapubhcum bonum pofcit, ut incitctur fingu- 
lorum militumfortitudo, animiquccxftimulcntur adhoftcs alacrms 
proftcrncndos, devincendos: quod quammaximcfit, tcftccxpericn- 
tJd, fpc praedaf fibi acquircnda? relid^a i ficuti, c contrario, hSc dcnc- 
gatadefcrvcfccntibusfacile &Iafratis militum animis,pcriculumcft, 
non tantum,nc mancant rcs in hoftium potcftatc , & hae ipfae rcc upc- 
randas ^ & ali«c longc majoris prctii ^ animum hoftibusmirum quan- 
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tumaddcnccs» fcd & ncvidloria; fpcsplanc inccrcidat, quancivisalioquicom* 
parandr» 4. Quia Lcgislacotcs luisfandlionibusrcsidiusmodi vircuccbclli* 
carccuperacas milicibus fingulis dcpucarunt, quod ex didlisracionibusomni* 
nopocucrunc: uci id probacur /. if.Jf^ dttMptiv. f^pofiltm.f^ibid. Glofs.qu» 
facic quoquc^^i. § i.Jf dt R. D, vid. Cufac. tg. O. 7. Harprcchc ad^.ty.I, 
di R. D.perplur. Mtltg, Boccr. dtjur, betl. d. <. ts, n 7. Mcv. sdlHt Luhee. d. l. 4* 
t.t,srt. lo.n. id.Cavpz* 4.c,3S*d,9.n.s. Molin D. //f.n.j, /r^. B. Dn.Lau- 
terbach. debenef.t§mptt.C*roU los &coinm«Dd. A quorum partibushocma* 
gisflandiim circvidccur, quotcnacius modcina bclldium praxis boc ipfum 
ufuimpcrtutbaco fcrvat. 

XXX, deinii 
Rcliquum cft, uttaadcm ftibjungamus, pro quapartccaufac jufliciam fta- judiciuni 
renos arbicrcmur. Sancccnfcmus , adconciliandac iAasiencencias, &:ad rcm noflrum* 
brcvius &FcIicius cxpcdicndami opuscfreadhucaliqua diAindliuncuIa* Scili- ^w^i 
ccc coca illa concrovcrfta, & rcs,q':z fub ca agiracur, auc confidcracui: in ft, ab^ eonfi' 
firnHivtt flc prarfcindendo ab ulla aliqua cxrcriori juAitix ratione: £cfunda. derttt 
mcnia juris facis urgcotia pro domino priftinomilicant ; Aut confidccacur sfj^i 
t(\n\ tum rtj}e&u extrinfetus jidjumpttLrjitipnis , rcflcxivead communcbouum : infc 
Ei ita racrico niilirum favor fub publici favorc prarpondcrat. Quomodo & ^gl 
Juflicia Lcgum Romanarumfacis illibaca manec, &in Judiciis fccura praxis, cum re« 
haud fugillanda^ quia faluspublica omnibus fuprcma Icx cfTc dcbcc, cuimcri- fpcdlu 
to quauczvis uciiitaccs privacarcedanc I illi falccm fubornanda;, quoadusque ad 
ficxi poccfl fmc dccrimcnco & pcriculo cocius : Ob qiiod omnimodo avcrcen- communc 
dum, & praecavcndum.nil non bono civi fcrcndum cflcrcdlc doccc Mcv. UittL bonunu 
J.Nd^G infp 4 S-ai.vid Molin d.l n.7. Qu.x" ulccrius in difccpcacionis di- 
fcrimen dt-fuper adduci pofTcnciisquc prolixiiis rcponi.ct facilicx collationc 
di^rum racionum, fub applicationc dulra: dif\in<5tionis, paccbunc , fupplca- 
da,fi quzdcfidcrancur, in ipfo confli<flu,daca ad id occalione. ragcllarum aa* 
guflii cxcluflsnobis feponenda fBciunc.qua; dcduxcramus dccaQuxA.in bcllo 
rcs maxim^ mobiles, an capicncibus Hngulis, an ci. cujusaufpiciobellum ge- 
ricur.acquiri jus lic. Vid. Dd. inccr fe difcurdcs. Qua Jus Gencium pro hocmi* 
\it2nt.Gr0t. c. e. §. S- fetff Vmn. ad§ 17. l>deR- D Mctcnd. M.eentr. ji R6* ^ 
1n2n.de csf.t, §,»4. K.u\pis,Coll Grtt.p.gsz. Pufcod B- t, 0. § ii- DifT. ZicgU 
adGrot.d /.§./*. Hcnnig. ivid §. 1;. Pro jllii, Vacon. .1 Vacun. 2. j/, Cu- 
jac. 10. O f r.Tcxc. Syn. lur, G c, 18. n.dr.Jeqf Diff. Kulpis. d. l. Qua jus Civ. 
proftanc exprcffi textas pro fingulis. / st.§.i,f. de A R. D. l 5. $ 7. 90M, l. aff» 
jj^ dicapt. 5 »?. l,d. R. D. \icv' adlM Lub. d. l. n. 3. /1^^ Harpr. ad d §.17 
jt fif. Schncid. & Bacli. ibid. Bocc/ dt jur. btlL e.ts.num, s Pufcnd. Ziegl.^.Z, 
Difl* Groc d, l, $, tt, Conf'Gocdd. adi.i- §• 1. ff. de V. S.Juri Romano concor» . , 

danciuraScatutaria: Sic Lubccc. /i^. f. 1. art. to.Sixon,*XOti(ii%\[^. att. s, y^p^ . 
@c6n)C&ifc^ Arif^6«l^t/4r/.d2.<^4/.Conf.FcI\r:ng indtff PolttUtprUami-. ®t»fcrvanci« 
Ut,th. 17- H is & obfcrvancia milicaris.praiisquc modcroa promifcuc fct6 con- '"""^'^**» 
fcntit,teftccxpcricntia. Illud unicum cameo nos prrtcrmictcre finc aliquali ^'^z. 
ccnfura noo poirumus,nimium libi opiniooumfuarum,eorumvcquosfequun- 
rur^fulcinicatuiibblaaJiri ilios NatucaliAas,utYOcaiiai&ant, ^ui quaodoia ^*^*^"^ 
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i^iiJveps tcxtus incidunt Juris Romani , aJ ptarconccptx fua* opioionis fiHuciam nc« 
XVaturali- cxrcconfotmcs.flcc facilc cxplicationibus, quim anxii utui conquifitis con- 
^ftarnin tortisquc, conformandos.familiari fibi, uri inaliis, ira & inhoc Juris articulo» 
I |udicium abutuntut hccntia,ut nilfrcquentiuscrcpcnt, t|uam hoc: Contineri id qui- 
dcm Juri$R.omani fanciiis, fcdadci id communcni Juris Gcntium complc- 
iis, quc xum, & obfcrvantwam oftcndcndam, clumbc ^rlTc arguhrcutum. Quali vcro, 
juris authoritatibus& excmplis plurimum pondcris ipfiponunc* oontaati 

Gcotium intcAimoniis pcrhibcndis vaicrri conccntraca vis tot jCtoruia &Imperato* 
iiabcntur, rum, officiojurium iudagaiulorum cx profcflb dcfungcotiura, Jc in rciponfit 
cccnc fuis totics quotics cx juris Naturalis & Gcntium fandamcntis aigurreatan* 
<5* tium, ctiamfi nullam cjus cxpre^fara faciant mcntioncm: coiumquc popult 
tTMittur. cjuidcm Romani,'cui non minusquam Hcbrxis, ac Grarcis, reccotiot «taccrio 
quorum buic: quz&folennc fibi habctt cx illius Legibus & Scriptoribus tcAimonia 
tcftimo. proconhrmando Jurc naturali petcrc, tcftcB Do. Mcv. /. S.drCinJf^ 

Bium 3.§.fi.coa£- tamcn /'f y. quam unius Grotii (cui umcn cx mccitis fuij raa« 
fortiiispro ncax impcrcurbata laudis cxiftiraacioj aut cui ille innitifur , unius altcriusvc 
his ipfis Poctx,autaliuscu|usdam Scriptoris, fxp^aliudagcntis, ccfHficatio aut aucho* 
Cauclodat, ritas Equiderabcnenovimus, itiuita in Romaais Legislationibusvigcrc ex 
lnvcQtis& rationibusfuzciviratis propriis; quxjc indcnicri civiliaaudiuoct 
Attamcn &idprocompertohabcmos , plurima laudatiftimx xquitatis, com* 
munis Qcccfiitatis,^ utilitaxis commcndationc populis quam plurimis fan^a» 
jn'dca Popuio Rom. fpecifice fuis tracfcripta eilc fan^ionrbus& cxculta : Un* 
8cDn. Sxmv.Ji vindi3. pr$v e. 1'aph. x.n. 4- non aliis legibus roclius iut 
Naturx,addas& Gcotium, cxcultum dcprchcndi, quam Romanis.redcafrcriu 
Hinc potius nos quali quali noAro Judicio cxiflimavcrimus, fi aliquid Roma- 
ffiis fancitis dcptehcQdcrctur ftatutum, de quo non apcrto condaret, ratio mcr^ 
civilis invcnti, con dcbilcmmiUcaic prxfumptioncm .cum JuTeGcntium id 
optimi concordare: quamvi» iftiusmodi prxfumptio cedat oportct vcritact 
ii indubitato aliud evinccrc darctur. Multo magis itaquc Koc credcndum* 
iibi JusKomanura cxfcrtis vctbis fc fundat in Jurc GcntiiKnc Sicuti in hoc 
ipfo iutispundo apud Roinanos obfcrvari , quod iurisGentium cfl , ipfa Le^ 
gislatio fatisdilucidcexptimit. in§, i7*l'dt R,D. l s,$.7.f.ti§ A. R [>» Quam 
obcaufam& ipfc Mctcndad.l.n. li. quamvis <xtcroquNi opinioncm Grotit 
lciflatus.inco ab Alciato, qui inUi.n •p.ff.diA. R'D.k.V. Fabro qui in lib^ 
s,(emejlr.€,4.t diflinguunc lotcr Jura Romanorum & Gcniium, dincntit, pto 
confpirationc horum jurium hoc in puo^flo facis ben^ concludcns. Nccjue vc» 
rb ipfi Grocio infolitum cd , auchontatcm lcgum Romanarum cuni in fincm, 
proaflcrcnda ex jurcG* fua opinionc* in lubfidium & tcAimonium advocirc: 
^uamvis & oon fcmel in aliam inentem cas , pro opinionis fibi coofidx fav«» 
xe^ioilcclat &adaptct, quod facilc paccbit ciusfcripta pcniiius rccolcuu. 
Cujusvcro authotitatcm aliquispro fc implorar.idaccdcdi^ 
gnabitur contcafe valiturum. «r^. tJov* 
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